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- Any peraon aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

way.
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The special bench of Customs, Excise & Service Tax Appellate Tribunal ot' West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation. .
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The ap n:.enlﬁ’:x‘lfdt:{'r sub section 2iﬁand gz\] of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 981(2&]‘&_ {24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Centr: cise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy} and copy of the order passed by the Commissloneraumonm%l_gle Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal againsat this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or du_?y and [i:nalty are in-dispute, o1
penalty, where penalty alone is in dispute, pr ed the amount of pre-deposit payable would be subject to a
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Under Central Excise and Service Tax, “Duty Demanded” shall include :
i} amount determined under Section 11 D;
it} amount of erroneous Cenvat Credit taken; .
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pending before any appellate authority prior to the commencement of the Finance (No.2} Act, 2014,
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In case of rebate of duty of excise on thEoods exported to any country or territory outside India of on excisable
material used in the manufacture of goods which are exported to’any country or territory outside India.
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Appeal No: GAPPL/COM/STP/{451/2022

= der v / ORDER-IN-APPEAL ::

M/s. Bijalbhai Samatbhai Vagh, Rampara-Z, Dist.: Amreli (hereinafter
referred to as “Appellant”) has filed the present Appeal against Order-in-
Original No. 11/AC/ NIS/BVR-3122-23 dated 05.04.2022 (hereinafter referred to
as ‘impugned order’) passed by the Assistant Commissioner, Central GST
Uivision-B_, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Ihcome Tax Department
shared the third-ﬁarty information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 29.07.2020 and
09.02.2020 were issued by the Jurisdictional Range. Superintendent requesting
the Appellant to provide information/documents viz. copies of 1.T. Returns,
Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax’Returns,
Annual Bank Statement, Contracts/ Agreements entered with the persons to
whom services provided etc. for the Financial year 2014-15 to 2017-18 (upto
June-2017). However, no reply was received from the Appellant.

3. . In absence of data/ information, & Show Cause Notice dated 23.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
4,42,669/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Aét’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78 77(2) and 77{1){c) of the Act
upon the Appellant.

4, The adjudicating authority vide the impugned .order confirmed Service
"I'a_x demand of Rs. 4,42,669/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 4,42,669/- under Section 78 of the
Act, imposed penalty of Rs. 5,000/- each under Section 77(1)a), 77(2} and
77(1)(c) of the Act.

5 Béing aggrieved, the Appellant ‘has preferred the present appeal on
various grounds that the Adjudicating Authority wrongly confirmed the demand
and interest and also wrongly imposed various penalties.

6.  The matter was posted for hearing on 10.01.2023. CA Abhishek P Doshi
appeared for personal hearing and handed over additional written submissions.
~ He reiterated the contents thereof and those in the appeal. He submitted that
the ‘Adjudicating Authority has confirmed demand on the basis of difference in
value between the S.T.-3 return and the ITR details. The appellant has actually
effected sale of metal and is registered under VAT. He drew attention on the
sales ledger at page 14 of the additional submissions and explained that the
difference of Rs. 30,52,888/ - was on account of metal sales. Therefore, he

)
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6.1 The CA on behaif of the Appellant handed over additional written
submission wherein it has been stated that they are proprietorship firm in thie

name of Krunal Enterprise engag_ed in providing services and sales of metal

| Dibrugérh - 2022 (136) taxmann.com 109 (Kolkata-Cestat}.

having Service Tax registration No. ACLPW7865LSD001. The Show Cause Notice
was issued on 23.12.2020 for the period 2015-16 based on higher- value as per
Form 26AS as compared to 5.T. 3 returns. They made detailed reply alongwith
supporting documents stating that differential amount of Rs. 30,52,888/- is sales -
of material on which they discharged VAT hability The Adjudicating Authority
has not considered the same. They submitted copy of VAT annual return.

6.2 The Show Cause Notice based on ITR/26As is not valid as the same has
been issued in usual course of charges only related to abpellant's information
and with nothing more émphasized on the nature of actlvity to be classified
under a particular service. They rety on CESTAT Delhi judgment in the case of
Deltax Enterprises Vs. CCE, Delhi - 2018 (10) GSTL 392 (Tri.-Del), Faquir Chand
Gulati Vs. Uppal Agencies Pvt. Ltd. - 2008 (12) STR 401 (S.C.), Krishna
Construction Co. Vs. CCE &' S.T. Bhavnagar, Final Order No. A/10973/2022.
CESTAT- Ahmedabad, Kush Constructions Vs. CGST Nacin- 2019 (24) GSTL 606
(Tri.-All), Luit Developers (P) Ltd, Vs. Commissioner of CGST & Central Excise

L

6.3 The Show Cause Notice is based on Form 26AS which is available \kith the |
~ Government and hence the allegatlon of suppression cannot be made and they

placed reliance on decision in the case of Pappu Crane Service Vs. Commlssmner
of Service Tax Appeal No. 70707 of 2018-DB, Luit Developers (P) Ltd. Vs.
Commissioner of CGST & Central Excise Dibrugarh - 2022 (136) taxmann.com 109
(Kolkata-Cestat). The Show Cause Notice does not have any evidence to show
that the Appellant suppressed any information with an intention to .evade
payment of Service Tax. The Show Cause Notice dated 23.12. 2020 for the period
2015-16 is barred by limitation. The Adjudicating Authority has wrongly charged

‘interest and imposed penaltles. They relied on the case of Hindustan Steel Ltd.

Vs. State of Orissa - 2002-TIOL-148-SC-CT-LB and (f.ommissioner of Service Tax
Vs. Motorworld and others- 2012-TIOL-418-HC-KAR-ST.

7. | have carefully gone thrbugh the case recdrds, impugned order and .
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of 'service_.-s provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order without considering the reply filed
by the Appellant. ' |

| find that the main issue that is to be decided in the instant case is
Page 40f 6
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whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount recelved for provuding the services is taxable, or

otherwlse

9. In the éhow Cause Notice, the value of Income Tax Return has been
considered for demand of Service Tax. The value on which Service Tax paid by
the Appellanf has been deducted and.it is alleged that Service Tax on
differential value of Rs. 30,52,888/ - is to-be paid by the Appellant. On this, the
Appellanf has stated that he is a proprietor of M/s. Kunal Enterprise holding
Service Tax registration No. ACLPW7865LSD001. He produced copy of VAT annual
return Form-205 for the year 2015 16 wherein metal sales has been mentioned
~ as Rs. 30,52,888/- on which he has paid royalty, VAT @4% and additional VAT
@1%. Thus, it is proved beyond doubt that the said value on which Service Tax
has been demanded is nothing but sales of metal which is nothing but trading of
goods. | '

10. | find that the term ‘service’ is defined under Section 65(44) of the Act as

under:

“Service means ahy activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

{a) An a&tiw’ty which consti tute merely- '
(1) A transfer of titie in goods or immovable property, by way of sale, gift or in
an;/ other manner; or

an....
(i) ....” .
Under Section 66B of the Act, service tax shall be levned on the value of all
services, other than those service spemﬁed in the negatwe list. Negative list -
denotes the list of services on which no service tax is payable under Section 668
of the Act. As per Section 66D (e), trading of goods is a service specified under
| the negative list which is as under:

“SECTION 66D. Negative list. of services.—

The negative list shalt comprise of the following services, namely :—

(a.... '

(b) ....

(c).....

(d)....
" (e) trading of goods;” , ' ,

Al

Accordingly, on the activity of trading of goods, no service tax is payable.

10.1 Section 668 provides that service tax is leviable on all ‘services’ other
han the services speaﬁed under the negative list. Therefore for bemg sub]ect

w/ Page 5 of 6
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defined under Section 65B (44) which specifically excludes an activity of mere

transfer of title in goods by way of sale. Thus, the activity of trading which s |

, merely buying and selling of the goods is not a service. Hence, the question of
service tax levy on the same does not arise. Accordingly, it is -not liable to
serwce tax, as the same is not a service. Further, negative list of services
comprises services but an activity of trading of goods is not a‘'service, therefore .
it can be specified under the negative list of services.

11.  In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant.

12.  ofiamdl gRI TS Bt 71 andie BT FgerRT SwRigd 8% J e I & |
12.  The appeal filed by Appellant is dispbsed off as above. |

watfia / Attested | :
: ﬁ/mﬁ. 28
w . (Rvy T RAF)/ (ShiY , latap Singh),

Supe@nt HgFT (mcommissioner (Appeals)

Central GST (Appeals)
By R.P.A.D. Rajkot

To, JarH, :
M/s. Bijalbhai Samatbhai Vagh,
Rampara-2, Taluka: Rajula, Dist.: A. AiSEAIE WAEIE AT, TARI-R,

Amreli, Gujarat, Pin-365560 AT oo, ForeeT: 3, R
. 365560.
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