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Arising out of above mentioned QIO issued by Additional/Joint/Deputy/Assistant Commissionar, Central Excise/ST /
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FNTFATGATATE 7 A1 @ 79T /Name & Address of theAppellant&Respondent :-

M/s. Shurubbha Bharatsinh Gohil ,, Plot No. 24E,50, Variya,' Lakhavad, Ghogha Road,
Bhavnagnr
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Appeal to Customs, Excige & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:- )
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.
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Th eal under sub section (1) of Section 86 of the Finance Act, 1994, to the ellate Tribunal Shall be filed
in %ﬁggmplicate in Form S.Tfslas prescribed under Rule 9(11) olt;ﬂ%f MI e}}gg Rules, 1994, and Shall be
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copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunat,
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penaity, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Sectiont 11 D;
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Appeal No: V2/81/BVR/2022

“Appellant”) has filed the present Appeal. against. Ordel_'-in-O.ljifi'ﬁel " No -

729/SERVICE TAX/DEMAND/2021-22 dated 22.03.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 15.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents for the Financial year 2014-15 to 2017-18 (upto June-
2017). However, no reply was received from the Appellant.

3. In absence of 'data/information, a show cause notice dated 10.09.2020
. was issued to the Appellant demanding Service Tax and cess to the tune of Rs.

2,00,896/- under Section 73(1) of the Finance Act, 1994 (heremafter referred to

as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act

upon the Appellant.

4, The adjudicating aufhority vide the impugned order confirmed Service
Tax demand of Rs. 2,00,896/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 2,00,896/- under Section 78 of the
Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2)
and 77(1){c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
grounds that he was having only one registered Truck No. GJ4-V-4793 which
is/was used for transportation of taxable goods either covered within the ambit
- of Central Excise law or Service Tax law. He was entitled to avail the fac'ilit‘y of
reverse charge mechanism so far as the levy of Service Tax is concerned. He
relies on Order-In-Original No. 483/Service Tax/DEMAND/2021-22 dated
16.03.2022 issued by the Assistant Commissioner, CGST Division, Bhavnagar-1
wherein the Adjudicating Authority dropped the entire proceedings against the
same Appellant. The quantification of the demand in both the Show Cause
Notice dated 17.08.2020 and 10.09.2020 was determined on the basis of income
tax data and not in accordance with the Finance Act. The dispute lnvolved in the
present case has a'ready been decided by the Adjudicating Authority \nde Order
In-Original dated 16.03.2022 and the present impugned order passed without
verifying the previous records. Thus, the impugned order is not proper, correct

and legal. ’ ,
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6. The matter was posted for hearing on 10.01.2023. Shri Bhadresh Dave,
Consultant appeai'ed for personal hearing and handed over additional written

submissions. He reiterated the contents thereof and the submissions in the

appeal. He submitted that the appellant is a single truck owner and the services

by him are exempt from Service Tax. He handed over a copy of Order-In-Originat
No. 334 dated 21.06.2022 wherein under identical circumstances the demand
was dropped. Therefore, he requested to set aside the Order-In-Original.

6.1  In the additional submission, the Appellant has reiterated the grounds of
appeal and submitted that their services are exempted as per Section
66D(p)(i)(A) of the Act; that they are being single truck owner, not issued any
consignment notes and thus they are not falling under Goods Transport Agency;
that they rely on the decision of CCE Vs. Kanaka Durra Agro Oil Products (P) Ltd.
reported at 2009 (22) STT 435 {Bangalore Cestat) wherein it has been confirmed
that there is no Service Tax liability in cases of transportation undertaken by the
individual truck operator/owners; that they also rely on Nandganji Sihori Sugar
Co. Ltd. and others Vs. CCE Lucknow- 2014(34) STR 850 (Tri.-Del.). Ready Mix-
2013 (3) STR 99 (Tri.-Del.), Northern Coalfields Ltd. Vs. CCE Bhopal final order
No. 53313/2015 dated 29.10.2015, Ultra Tech Cement Ltd. Vs. Commissioner of
C.Ex. Kolhapur - 2018 (10) GSTL 80 (Tri.-Mumbai) and M/s. Carris Pipes and
Tubes Pvt. Ltd. V CCE Coimbatore - 2013 (8) TM (294) (Tri.-Chennai).

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order.

8. I find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugned order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appeltant nor they filed any defense Submission nor appeared for personal
hearing. |

9. Now, it is to be decided whether activity carried out by the Appellant is
covered under negative list and as to whether the amount received for providing
the services is taxable, or otherwise. The Appellant submitted copy of
registration certificate of truck No. GJ4-V-4793 owned by him. He also produced
copy of Form 26AS wherein he has earned income of Rs. 16,25,372/- from M/s.
Bhavnagar Salt & Industrial Works Pvt. Ltd. under Section 194C of the Income
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__issued any consignment notes and thus their case is out of

Ghogha Road, Bhavnagar.
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Tax Act. It is their contention that being a single truck owner, they have not

burview of Goods
Transport Agency. ! find force in the argument advanced by the Appellant as
single truck owner is not within the purview of Service Tax and eligible for
exemption under negative list of services. Therefore, the services provided by

the Appellant are squarely covered under Section 66D(p)(i}{A) which is re-
produced below for reference:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency;or
. (B) a courier agency;”

On p(ain reading of the above provisions, it is amply clear that services by way
of transportation of good by road excluding services of a goods transportation
agency are covered under negative list. As enumerated above, the services
provided by the Appellant are not as a Goods Transport Agency services but as
an individual truck owner. Therefore, the services provided by the Appellant are
well within the ambit of Section 66D(p){i)(A) of the Act and hence the Appellant
is not liable to any service tax.

10. In view of above findings, | set aside the impugned order and allow the
appeal by the Appellant.
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11.  The appeal riled by Appellant is disposed off as above.

A

(forr woma TR¥%)/(Shiv Pratap Singh),
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