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Appeal No: GAPPL/COM/ STPI2411/2022

o ;. ofta aa / ORDER—IN-APPEAL
M/s, Dipakbhal Balkrishnabhal Jani, Bhavnagar (hereinafter referred to as

"Appellant") has filed the present Appeal against ~Order-in-Original No.
730/SERVICE TAX/DEMAND/2021-22 dated 22, 03.2022 (hereinafter referred to as
"‘impugned order’) passed by the Assistant Commlssroner, Central GST, Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’). |

2. .. The facts of the case, ‘in brief, are'tha't the Incorne Tax Departnient
shared the third- -party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014- 15 of the Appellant Letter dated 15.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
informatzonldocuments viz. copies of 1.T. Returns, Form 26AS, Balance Sheet
(including P&L. Account), VATI Sales Tax Returns, Annual Bank Statement,

' Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financiat year 2014- 15 to 2017-18 (upto June-2017). However, no reply
was received from the Appellant.

3.7 In absence of -data/ lnforrnatlon a Show Cause Notrce dated 10.09.2020
" was Issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
4,29,935/- under Sectlon 73(1) of the Finance Act, 1994 (herelnafter referred to
) _- _as ‘the Act’) alongwith interest under Section 75 of the Act.- It was also proposed

to 1rnpose penaltles under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act

18

upon the Appeliant,

4, The adjudicating authority vide the impugried order confirmed Service
Tax demand of Rs. 4,29,935/- under Section 73(1) along with interest under
Section 75 of the Act, lmposed penalty of Rs. 4,29,935/- under Section 78 of the
_ Act, lmposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act. |

5.- Being aggrleved the Appellant has preferred the present appeal on
various grounds ‘that the Appellant is engaged with ‘contract works with state
government company and Service Tax Is exempt as per Notification No. 25/2012-
‘Service Tax dated 20.06.2012. The Adjudicating Authority has not appreciated
that Show Cause Notice is time barred. There is no suppressmn of fact fraud etc. |
- with intent to evade payment of tax by them. The Adjudicating Authority erred

in levying penalties under various sections.

' -6. I find that the Impugned order was issued on 22.03.2022 by the
adjudrcatlng authority. As stated by the Appellant in appeal memorandum, the
date of communication of the impugned order is 21.04.2022. The Appellant has

atso filed application for condonation of delay by stating that he was suffering

om Corona virus and doctor advlsed him a complete bed rest for 3 months
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Appeal No: GAPPL/COM/STP/2411/2022

7. To ascertain-the date of communication of the impugned order, a letter
dated 10.01.2023 was issued to the jurisdir:-tional Assistant Commissioner tq

Assistant Commissioner, Bhavnagar-1 Dw1510n vide his letter F. No.. V/02-
02 /Misc-Corres/ RRAI2019 20 dated 11 01 2023 reported that the satd lmpugned

order was received by the Appellant on 05.04.2022.

8. It is on record that the Appellant. has received the irnpugned order on
* 05.04.2022 and filed this appeal on 29.08.2022, i.e. after almost 4 and half
manths from date of receipt of impugned order. The Appellant was required to

-

convey the date of delivery of the impugned order to the Appellant. The -

file appeal within 60 days from the receipt of the said order as stipulated under -_

Section 8'5(3A) of the_ Act. This appellate authority has powers to condone detay

of one month in fiting of appeal, ever and above two months period mentioned

above, if sufficient cause is shown, as per proviso to Section 85(3A) ibid. | find

that there is a delay of almost 55 days in filing the appeal from the date of
receipt of impugned order over and above the normal period of 2 months plus 1

month. Thus, the appeal fited beéyond the condonable time timit of one month .

statutorily prescribed under Section 85(3A) ibid, cannot be entertained.

9. This appellate authority is a creature of the Statute and has to act as per
the provisions contained in the Act. This appellate authority, therefore, cannot
condone delay beYond the period permissible under the Act. When the
J tegislature has intended the appellate authority to entertain the appeat by
condoning further delay of only one month, this appellate authonty cannot go

beyond the power vested by the legislature. My views are supported by the

following case laws:

(i) The Hon'ble Supreme Court in the case of Sirrgh Enterprises reported as
2008 (221) E.L.T. 163 (5.C.) has held as under: '

“8. ...The proviso lo sub-section (1) of Section 35 makes Ihe posiriorr crystal flear that the
appellate authority has no power to allow the appeal to be presented beyond the period of 30
days. The language used makes the pasiriorr clear that the legislature intended the appellate
authority ro enteriain the appeal by condoning deiaj; only upto 30 days aﬁer the expiry of 60
days which is rhe normal period for preferring appeal. Therefore, there is complete
exclusion of Section 5 of the Limitation Act. The Commissioner and the High Court were
therefore jusrrjfied in holding that there u:as no power 1o condone the delay after the expiry of
30 days period.” o ' |
(i) In the case of Makjai Laboratories Pvt Ltd reported as 2011-(274) E.L.T.
48 (Bom.), the Hon’ble Bombay High Court held that the Commissioner
(Appeals) cannot condone delay beyond further period of 30 days from Iinir.ial
period of 60 days and that provisions of Limitation Act, 1963 is not applicable

- in such cases as Commissioner (Appeals) is not a Court.
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o (iii) The Hon’ble High Court of Delhi in the case of Detta Impex reported as

2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no

. - jurisdiction to extend Umitation even in a w“suitable” case for a further period
| ~ of more than thirty days. |

" 40. 1 find that the provisions of Section 85 of the Finance Act, 1994 are pon

materia with the provisions of Section 35 of the Central Excise Act, 1944 and

R hénce, the above Judgements would be squarely applicable to the present
“ appeal also.

11. By respectfully following the above judgements, | hold that this appellate
authorlty cannot condone delay beyond further period of one month as
prescnbed under proviso to Section 85(3A) of the Act. Thus, the appeal fited by

~ the Appellant is required to be dismissed on thé grounds of limitation. I,
accordingly, dismiss the appeal

12. aﬁaﬁmaﬂaﬁn{aﬁoﬁﬁuﬁmmaﬂ%ﬁﬁmw% |
- 12. The-appeal filed by Appellant is disposed off as above.
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