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Any person aggrieved by this Orda‘ -in-Appeal may ﬁle an: appeal to the appropnate authority in the following
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Appeal to Customs, Exclse & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies fo:-
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The special bench nf Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in ell matters relating to classification and valuation.
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The apgealfundcr sub section Q&and {24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

preacribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by & copy of order

of Commissioner Cen or Commissioner, Central Excise [Appealsum which shall be a certified

copy) and copy of the order passed by the Commmsmnerauthonzm%hthc t Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an ap to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an al against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dulx:jI and ;ienalty are in dispute, or
penalty, where Opcnalty e is in dispute, provided the amount of pre-deposit payable woiild be subject to a
ceiling of Rs. 10 Crores, )
Under Central Excise and Service Tax, "Duty Demanded” shall include -

i) amount determined under Section 11 D;

i) amount of erroneous Cenvat Credit taken; '

i1} amount f%ﬂyalm: under Rule 6 of the Cenvat Credit Rules .

- provided further that the provisions of this Section shall not amppl ' to the stay agplication and appeals |

pending before any appellate authority prior to the commencement of the Igmance {No.2) Act, 2014.
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Appeal No: GAPPL/COM/STP/ 1746/ 2022

- pade / ORDER-IN-APPEAL :: |
Shri Hitesh. Meramanbhai Pampaniys., Esew..Vikam, Enterprise, Ajotha-
362268 (hereinafter referred to as “Appellant”) has filed the present Appeal
against Order-in-Original No. AC/JND/17/2022-23 dated 28.04.2022 (hereinafter

referred to as ‘impugned order’) passed by the Assistant Commissioner, Central
GST Divisfon, ._Ju'nagadh (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ I26AS for
the Financial year 2014-15 & 2015-16 the Appellant. Letters dated 25.07.2020 &
29.07.2020 were issued by the Jurisdictional Range Superintendent requesting

_the Appellant to provide information/documents for the Financiat year 2014-15
& 2015-16. However, no reply was received from the Appellant.

3.- In absence of data/information, a show cause notice dated 10.09.2020

was issued to the Appellant demanding Service Tax and cess to the tune of Rs. _

© 1,35,421/- for 2014-15 & Rs. 1,45,819/- for 2015-16 under Section 73(1) of the -

Finance Act, 1994 (hereinafter referred to as ‘the Act’) alongwith interest under
Section 75 of the Act. it was also proposed to impose penalties under Section, 78,
77(2) and 771 )c) of the Act upon the Appellaht. |

4, The adjudicating authority vide the impugned order confirmed Service
':T'qx demand of Rs. 19,791/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 19,791/- under Section 78 of the
Act. and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2)
and 77(1)(c) of the Act. The Adjudicating Authority dropped the demand of Rs.
56,255/- for 2014-15 and Rs. 1,45,819/- for 2015-16/-.

5. Being aggrieved, “the Appellant has preferred the present appeal on
following grounds: '

(i) The impugned order is a non-speaking order to the extent it has confirmed
- the Service Tax liability of Rs. 19,791/- on the receipt of Rs. 6,40,500/- during
the year 2014-15 as there has been no short payment of Service Tax by them.
They submitted profit and loss account as per books of accounts dated
31.03.2022. They are engaged in the medical practice and not involved in any
{abour supply. Appellant’s uncle engaged in the business of lime stone and other
work and has mistakenly given appellant’s PAN card. Out of Rs. 6,40,500/-, Rs.
1,94,924/- is of JCB given on rent by App_ellan't’s uncle and Rs. 4,45,576/- is
medical service pfovided by the Appellant on various places. They relied upon
the case of Cyril Lasardo (Déad) Vs. Juliana Maria Lasarado - 2004 (7) 5CC 431,
Assistant Commissioner of Commerciat Tax Department Vs. Shukla & Brothers -
: 4 0 (254) ELT 6 (SC)= 2011 {22) STR 105 (5C).
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(if) The impugned order fails to consider that the Department has failed to
discharge its burden of proof to the effect that the Appéllénts are liable to pay
Service Tax and they rely on UOI Vs. Garware Nylons Ltd.-1996 (10) SCC 413,
Commissioner of Customs, Mumbai Vs. Foto Centre Trading Co. - 2008 (225) ELT
193 (Bom.), Commissioner of C.Ex., Chandigarh Vs. Khalsa Charan Singl': and Sons
- 2010 (255) ELT 379 (P&H), Rajendra Jagannath Parekh and Ajay Shashikant
.Parekh V. Commissioner of Customs - 2004 (175) ELT 238 (Tri.-Mumbai),
Commissioner Vs. Kuber Tobacco Products Ltd. - 2016 (339) ELT A130 (Del.),
Commissioner of Central Excise, Coimbatore Vs. Vyas Textiles - 2015 (327) ELT
681 (Tri.-Chennai), Commissioner of Customs, Amritsar V. Neeldhara Transfers -
2012 (284) ELT 673 (Tri.-Del.). |

(iv) Impugned Order fails to consider that the Department wh1le issuing the Show
Cause Notice retied solely upon 26AS Statements for conflrmatlon of Service Tax
demand which cannot be based solely on it as held in M/s. Ved Security Vs. CCE,
Ranchi-1ll - 2019 (6) TMI 383-CESTAT Kolkata, M/s. Lord Krishna Real Infra Pvt.
Ltd. Vs. CCE, Noida - 2019 (2) TMI 1563-CESTAT Allahabad. ‘

" (v) Impugned Order fails to consider that no penalty can be imposed in the
present case as the Appellant was under a bona-fide belief. No penalty
imposable under Section 78, 77(1)}a) of the Act for not taking Service Tax
! reglstration and for not filing of period1cal 5.T.-3 returns.

{v) No suppression since the demand is based on the Balance Sheet which is a

public document.

(vi) No interest to be demanded since the tax demand itself is not sustainable.
The Section 80 will apply in the present case.

6. The matter was posted for virtual hearing on 05.01.2022. CA Varsha
Malamadi appeared for personal hearing and reiterated the submissions in the
appeal. She submitted that the labour income under the Show Cause Notice
consisted of medical'services, which is exempted and the demand for which is
already droppéd by Adjudicating Authority. The other income from JCB paver
and road work is actually rent for JCB m/c. In the form 26AS also TDS is
deducted from this.rent income. In the Bank statement also there is no mention
of any receipt toward supply of service. Therefore, she requested to set aside
the’' Order-In-Original.

7. | have carefully gone thr;;ugh the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. However, the Adjudicating Authority has
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-~ considered the written Submission of the Appellant has dropped the demand of
R52,02,074/ and confirmed .the demand of Rs. 19,791/- on labour supply
service income ;;mﬁ??wsions of threshold exemption of. Rs. 10
Lacs is net applicable to.the service prm}ider paying Service Tax under reverse

charge mechanism:

- 8 The Adjudicating Authority found thaf the activity of the Appellant is
covered under Notification No. '3012012 Sr. No. 8 and the Service Tax under
reverse charge on supply of manpower for any purpose or security service was
paid partially by the service provider and service receiver in the ratio of 25:75
respectively upto 315t March, 2015. He also found that the provisionﬁ of
threshold exemption of Rs. 10 Lacs is not applicable to the service provider
paying Service Tax under reverse charge mechanism. The Appellate has provided
profit & loss account for the year 2014-15 wherein they have mentioned labour
supply income as (i) JCB Paver & Road Work income of Rs. 1,94,924? - and (ii)
Other medical service income of Rs. 4,45,576/-. Even otherwise, the income of
Rs. 6,40,500/- is below threshold limit of Rs. 10 Lakh which is exempt vide
Notification No. 33/2012-Service Tax. The conclusion drawn by the Adjudicating

- Authority that the provisions of threshold exemption of Rs. 10 Lacs is not

| applicable to the service provider paying Sérvice Tax under reverse charge

- mechanism is not correct, since as per education guide published by the Board,
the issue has been answered at Para 10.1.3 which is as under:

' %10.1.3 If the service provider is exempted being a 55 (turnover less than
Rs 10 lakhs), how will the reverse charge mechanism work?

The liability of the service provider and service recipient are different and
independent of each other. Thus in case the service provider is availing
exemption owing to turnover being less than Rs 10 lakhs, he shall not be obliged
to pay any tax. However, the service recipient shall have to pay service tax
which he is obliged to pay under the partial reverse charge mechanism.”

Therefore, even if the income of Rs. 6,40,500/- is presumed as labour supply
income, the same is well within threshold limit of Rs. 10 Lakhs and not liable to

Service Tax.

9. In view of above, | set aside the impugned order and atlow the appeal.v
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10. The appeal filed by Appellant is disposed off as above.
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By R.P.A.D.
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