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Appeal No: GAPPL/COM/STP/2239/2022

: e m / ORDER-IN-APPEAL ::
to as “Appellant”) has filed the present Appeal against Order-ln Origfnal No
144/SERVICE TAX/ DEMANDIZOZZ 23 dated 04.05.2022 (hereinafter referred to as
‘impugned order') passed by the Assistant Commissioner, Central GST Division,
Bhalrnagar-1 (hereinafter r'eferred to as ‘adjudicating authority’)

2, The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 15.07.2020 was issued,
physically as well as through email, by the Jurisdictional Range Superintendent
requesting the Appellant to provide information/documents viz. copies of L.T.
Returns, Form- 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax
Returns, Annual Bank Statement, Contracts/ Agreements entered with the
persons to whom services provided etc. for the Financial year 2014-15 to 2017-18
(upto June-2017). However, no reply was received from the Appellant.

3. in 'absence of data/information, a Show Cause Notice dated 10.09.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
5,16,058/- under S:ection 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
Cieg impose penalties under Section 77(1){a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4.  The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 5,16,058/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty_ of Rs. 5,16,058/- under Section 78 of the
Act and imppsed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and
77¢{1)(c) of the Act.

5. Being aggrieved the Appellant has preferred the present appeal on
various grounds that the department has neither classified the services in Show
Cause Notice nor in the Order-In-Original and on this sole ground, the impugned
order is required to be quashed. They are in business of petrol pump of Bharat
Petroleum Corporation Llrhited (BPCL) and provided transport service to BPCL
for petroleum products. The GTA Services of petroleum products are exempted
slsince the BPCL paid Service Tax to government on reverse charge mechanism

- and they are not liable to pay any Service Tax on that. They produced letter "

issued by BPCL to that extent also. The transportation services provided to BPEL
on which o Service Tax was collected by them and as per Sr. No. B(I1)(2) of
Notification No. 30/2012-Service Tax dated 20.06.2012, percentage of service
payable by the person providing service is NIL and percentage of Service Tax
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payable by the person receiving the service is 100%. No Service Tax liability

arises on them.

6. The matter was posted for hearing on 28.12.2022. Advocate Shri Pfashant
Gohil appeared for personal hearing on virtual mode and reiterated the
submissions made in the appeal. He submitted that the appellant is a petrol
-pump owner who is transporting for self and is not liable to pay Service Tax.
Further, BPCL has already paid the Service Tax on reverse charge mechanism
basis. He undertook to submit .a letter/certificate from BPCL with other

~ documents within a week and requested to allow the appeal.

6.1 The Appellant vide their email dated 04.01.2023 submitted copy of
certificate dated 21.03.2022 issued by M/s. Bharat Petrole_um Corporation Ltd.,
Mumbai, copy of Form 26AS for the year 2014-15 and sample copies of invoices
issued by M/s. Bharat Petroleum Corp'oration Ltd., Vadinar.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable
to Service Tax or otherwise.

. 8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

9. The Appellant is a petrol pump owner in the name and style of Jay
Ramapeer Petroleum. It is the contention of the Appellant that their services are
covered under Notification No. 30/2012-Service Tax dated 20.06. 2012, which is
re-produced below for reference

“GSR......(E)...... the Central Government hereby notifies the following taxable
servfces and the extent of service tax payable thereon by the person liable to
pay service tax for the purposes of the said sub-section, namely.—

1. The taxable services,—
(A) (i) -
(ii) (ii) prowded or agreed to be provided by a goods transport agency in respect
of transportation of goods by road, where the person liable to pay freight is,—
(a) any factory registered under or governed by the Factones Act, 1948 (63 of
1948);
(b) any society registered under the Societies Registration Act, 1860 (21 of
1860) or under any other law for the time being in force in any part of India;
(c} any co-operative society established by or under any law;
(d) any dealer of excisable goods, who is registered under the Central Excise
Act, 1944 (1 of 1944) or the rules made thereunder; .
(e) any body corporate established, by or under any law; or .
(f) any partnership firm whether registered or not under any faw including
association of persons; '

58 ‘”’3» (1) .
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(v} ..
) The extent of service tax payable thereon by the person who provides the

o . service and the person who recefves the service or the taxable servfces

Table .
Sl ~ Description of Service Percentage of | Percentage of
No.: ) " service tax payable | service tax payable
' by the person|by the person
providing service receiving . the
: * ' service
2 | in respect of services provided Nil 100%

or agieed to be provided by a
goods transport agency in
respect of transportation of
goods by road

Explanation-l. - The person who pays or is liable to pay freight for the
transportation of goods by road in goods carriage, located in the taxable
territory shall be treated as the person who receives the service for the purpose
of this notification.”

10. The Appellant produced copy of certificate dated 21.03.2022 issued by
the Bharat Petroleum Corporation Limited, Mumbai wherein they confirmed that
the Appellaﬁt provided transport service to them during 2014-15 for
tranSportation of petroleum product -and on this transportation of Rs.
41,69, 239. 20, they have paid Service Tax of Rs. 1,28,829.05 to the government

under reverse charge mechanism on abated value of Rs. 10,42,309.80.

11. It is undisputed fact that the Appellant has provided transportation
Iservices for trapsport of petroleum products to M/s. BPCL, who in turn paid the
 charges to the Appellant. Therefore, as per Notification No. 30/2012-Service Tax
dated 20.06.2012, the person receiving the service is liable to pay Service Tax.
Since M/s. BPCL is a company registered under Companies Act and is a body
corporate, | find that the Appellant is eligible for benefit of Notification No.
30/2012-Service Tax dated 20.06.2012 and accordingly | hold so.

12.  In view of discussions and finding, | set aside the impugned order and *
~ allow the appeal filed by the Appellant.

13.  onfieral g1 o # T ordte 1 iRt ST % I frar I € |
.13, The appeal filed by Appellant is disposed off as above.
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