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Anag person aggrieved by this Order-in- Appeel may file an appeal to the appropriate authority in the following
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The special bench of Customs, Excise & Service Tax Appellate Tribunat of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.
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The al:yg under sub section (2} and gﬁu of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 2; & 9(24) of the Service Tax Rules, 1994 and shall be accompanijed by a copy of order
of Commissioner Centr or Commissioner, Central Excise {Appeals)\gopc of which shall be a certified
capy) and copy of the order passed by the Commzsmonerauthonnn%hthe sistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apﬁcal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

cable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
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i 370 A% / ORDER-IN-APPEAL :;

Appeal No: ¥2/90/BVR/2022

Shri Vijaybhai Kalabhai Barad, Ajay Transport, Ajotha-362268 (hereinafter

referred to as “Appellant”) has filed the present Appeal against Order-in-
Original No. BHV-EXCUS-000-JC-PK-024-2021-22 dated 30.03.2022 (hereinafter
referred to as ‘impugned order’) passed by the Joint Commissioner, Central GST,
Bhavnagar (hereinafter referred to as ‘adjudicating .authority’).'

2. | The fact;. of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant. Letters dated 09.07.2020
& 29.07.2020 were issued by the Jurisdictional Range Superintendent requesting
the Appellant to provide information/documents for the Financial year 2015-16
& 2016-17. However, no reply was received from the Appellant.

3. In absence of data/information, a show cause notice dated 29.12.2020
was issued to the Appellant demanding Service Tax and cess to the -tune of Rs.
65,72,328/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred
to as ‘the Act’) alongwith interest under Section 75 of the'Act. It was also
proposed to impose penalties under Section 78, 77(2) and 77(1)(c) of the Act
upon the Appellant. '

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 3,26,250/- under Section 73(1) along with interest under
Section 75 of the-Act, imposed penalt_y of Rs. 3,26,250/- under Section 78 of the

Act and also imposed penalty of Rs. 10,000/- each under Section 77(2) and

77(1)(c) of the Act. The Adjudicating Authority dropped the demand of Rs.
62,46,078/-. '

5. Being aggrieved, the Appellant has preferred the present appeal on
following grounds: ' '

() The impugned order has been passed without jurisdiction and fs
unconstitutional and erroneous, as it completely fails to comply with ‘the
constitutional scheme so applicable after the enactment of the Central Goods
.and Sen?ice Tax Act, 2017.

(i) The impugned order is a non-speaking order to the extent it has confirmed
the Service Tax liability of Rs. 3,26,250/- on the receipt of Rs. 22,50,000/-
during the year 2015-16 as there has been no short payment of Service Tax by

them. The service pertaining to giving trucks on hire and income received from

the same is exempted from service tax by virtue of Entry'No. 22(b) of
Notification No. 25/2012-Service Tax dated 20.06.2012 and hence the income

@/’ | Page 3 of 7
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Commissioner of Commercial Tax Department Vs. Shukla & Brothers - 2010 (254)

ELT 6 (SC)= 2011 (22) STR 105 (5C).

(iii) The impugned order fails to consider that the Department has failed to
discharge its burden of proof to the effect that the Appellants are liable to pay
Service Tax and they rely on UOI Vs. Garware Nylons Ltd.-1996 (10) SCC 413,
Commissioner of Customs, Mumbai Vs. Foto Centre Trading Co. - 2008 (225) ELT
193 {(Bom.), Commissioner of C.Ex., Chandigarh Vs, Khalsa Charan Singh and Sons

"~ 2010 (255) ELT 379 (P&H), Rajendra Jagémnath Parekh and Ajay Shashikant

Parekh V. Commissioner of Customs - 2004 (175) ELT 238 (Tri.-Mumbai),
Commissioner Vs. Kuber Tobacco Products Ltd. - 2016 (339) ELT A130 (Del.),
Commissioner of Central Excise, Coimbatore Vs. Vyas Textiles - 2015 (327) ELT .
681 (Tri.-Chennai), Commissioner of Customs, Amritsar V. Neeldhara Transfers -
2012 (284) ELT 673 (Tri.-Del.).

(iv) impugned Order fails to consider that the Department while issuing the Show
Cause Notice relied solely upon 26AS Statements for confirmation of Service Tax
demand which cannot be based solely on it as held in M/s. Ved Security Vs. CCE,
Ranchi-lll - 2019 (6) TMI 383-CESTAT Kolkata, M/s. Lord Krishna Real infra Pvt.
Ltd. Vs. CCE, Noida - 2019 (2) TMI 1563-CESTAT Allahabad. '

{v) Impugned Order fails to consider that no penalty can be 1mposed in the

. present case as the Appellant was under a bona-fide belief. No penalty
imposable under Section 77(1}{a) of the Act for not taklng Service Tax

registration and for not filing of periodicat 5.T.-3 returns.

(v) No suppression since the demand is based on the Balance Sheet which is a |

public document. : .

(vi) No interest to be demanded since the tax deniand itself.is not sustainable.

The Section 80 wilt apply in the present case.

6. The matter was posted for virtual hearin;o, on 28.12.2022. Advocate
Ambarish Pandey appeared for personal hearing and reiterated the submissions
in the appeal. He submitted that the Adjudicating Authority had accepted their
plea of tax liability being as recipients of GTA in respect of body'corporate§ and
had dropped the major portion of the demand. However, the Adjudicating

. Authority has confirmed the ‘demand in respect of remaining receipts due to
" insufficient supporting documents. He undertook to submit such documents with

additional submissions within a week and requested to allow the appeal.

6.1 The advocate of the Appellate submitted additional"'reply with documents
through email dated 03.01.2023. The additional reply is akin to the grounds of

- appeal submitted by the Appellant. They further stated that they had providd

trucks on hire to various GTAs who in turn used those trucks for
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transportation of goods for their clients from one place to another. Their role
was limited to providing the trucks on hire for agreed consideration and no
accountability on their part to the consigrior or consignee. They also submitted
copy of Service Tax Registration of M/s. Samudra Corporation who is registered
as GTA. ' '

7. | have carefully gone through the case records, impugned order and
appeal rnemorandﬁm-ﬁled_ by the Appellant. | find that Show Cause Notice had
been issued without veﬁfg}ing any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. However, the Adjudicating Authority has
considered the written submission dated 12.02.2021 of the Appellant has
dropped the demand of Rs. 62,46,078/- and confirmed the demand of Rs.
3,26,250/- on truck hire rent income by holding the said service as declared
service under clause (f) of Section 66E of t_he Act. |

8. The Adjudicating Authority found-that the activity of the Appellant is
covered under Section 65B(44) of the Act as well as under clause (f) of Section
66(E) of the Act and held that the Appellant was liable to pay service tax on
transfer of goods by way of hiring, leasing, licensing or in any such manner
without trgnsfer of right to use. such goods. | find that the subject issue was

 clarified by the Board vide Circular No. 198/08/2016-Service Tax dated

o? Ly

*

17.08.2016 relei}ant directions of which are re-produced below:

“5_In all these cases, no a priori generalisations or assumptions about service
tax liability should be made and the terms of the contract should be examined
carefully, against the backdrop of the criteria laid down by the Supreme Court
in the Bharat Sanchar Nigam Limited case as well as other judicial
pronouncements.” '

8.1 1 find that lower Adjudicating Authority has not discussed or elaborated
reasoning for” arriving of the conclusion that the activity carried out by the
Appellant falls under the scope of Section 66E(f) of the Act as directed in the
circular. On perusal of the impugned order, | find that the lower Adjudicating
Authority has not tested the ingredients narrated by the Board in ahove
mentioned Circular to prove the taxability of the services carried out by the
Appellant. The para 4.1 of the above mentioned Circular also speaks about the
type of leaSe and it should be recognized in the books of account, and the lessee
bears the cost of repairs and maintenance and risk of obsolescence also rests
with him. | |

8.2 As per the Tax Audit Report Part-B of form No. 3CD submitted by the
Appellant, their nature of business or profession is Transporter. It appears from

the books of account that the Appellant has borne the expenses. Further, from
e documents submitted by the appellant, it appears that during the relevant
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period, the Appellant had never made any agreement' "/ contract with the
recipient of the services. Instead, they had supplied the said trucks for
transportation of goods to M/s. Samudra Entefprise, Veraval in which the
position and control always lies with the Appellant. Further, on verification of
copies of Invoices submitted by the Appellant, it appears that they charged the -

truck hire rent on month basis.

"8.3  In view of the above, it is clear that though the Appellant has provided

their trucks on hire rent basis to M/s. Samudra Enterprise who is a registered
Goods Transport Agency and hence, the conclusion drawn by the Adjudicating
Authority that the services providéd by' the Appellant is transfer of goods by way .
of hiring, leasing, licensing or in any such manner without transfer of right to use
such goods under clause (f) of Section 66(E) of the Act Te. declared services is
devoid of any basis. instead, the services provided by the Appellant falls within
Entry 22(b) of Notification No. 25/2012-Service Tax dated 20.06.2012 which is as
under:

“22. Services by way of giving on hire - '

(a) to a state transport undertaking, a motor vehicle meant to carry more than
twelve passengers, or

(b) to a goods transport agency, a means of transportation of goods;”

.For this, the Appellant has provided copy of Service Tax registration of M/s.

Samudra Enterprise, Veraval having Service Tax registration No.
AAMPF6487ASD002 who is a registered Goods Trarisport Agency/’ tfansport of
goods by road service. Therefore, it is clear that the Appellant provided their

trucks on hire basis to a goods transport agency for transportation of goods and -

charged rent per month basis. Therefore, | find that the case of Appellant is
covered under Notification 25/2012-Service Tax dated 20.06.2012 at Entry No.
22(b) and not under clause (f) of Section 66(E) of the Act.

9. In view of discussions and findings, 1 set aside the impugned order and
allow the appeal filed by the Appellant.
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10. The appeal filed by Appellant is disposed off as above.
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