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I TSR YBAN(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-409-2022

3M1ew o feidh / ST B w51 g/
Date of Order: 28.12.2022 . Date of issue: 05.01.2023

ot R varg fig, smaa (erded), we@ie grr b /
Passed by Shri ‘Shiv Pratap Singh, Commissioner (Appcalsj, Rajkot.

ST Gl AT ST S TR ST, sl [ Sl Yoo/ Qardh/aig aadia,

ISR | SR 1 T | gRT SWRiATaT S g@ sndw A i /

Arising out of above mentioned OIO issued by Additional/.Join"./Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

yftas afaufdar) o1 =11 U6 Udl /Name & Address of the Appellant & Respondent -

M/s. Shivgm Marine Services, 5/6, Gayatri Chambers, 1st Floor, Canal Road,
: Rajkot-360001.

23 s @ sl $1E fd Pufafea ade 7 it ¢ uifiaTor & gHe Srdia arR S gl & I

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

Hr Y, Hg I vd dare? i e & ui ercta, ity I Yo siftfam @) HR 35
S, 104 ) #R1 86 & Sl PRI ST B T EFAE U e

Appeal to Customs, Excise & Service Tax Appellate Tribunal uncer Szction 35B of CEA, 1944 / Under Se¢ction 86
of the Finance Act, 1994 an appeal lies to:-

arife reiiE A AR ) are A Yo, Sy S ud Qarp ety =miiso @) gy de, dw &l |
e s o 7 fe 48 R 1 o ;oo

The special beach of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2, RK. Furam, New
Delhi in all matters relating to classification and valuation.

wda g 1(a) B.gaT T sidiell & Ay ft orfd @ S, e 9g Yep Ud Jae sl g
(RRZVP Gigs ﬁl)v difee, fedis aa, Sgarl Ha 3Tl HgHaEne- %ﬁwﬁ il arrﬂz_r 2l :

To the West regional bench of Customs, Excise & Service Tax Ap»elle e Tribunal JCESTAT) at, 2n Floor, Ehaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned 1n para- 1(a) above

catﬁtvﬂqwmﬁﬂﬁm%ﬁsmyaﬂamamff%%uérﬂumwom;ﬁwﬁ, 2001, ¥ Pyam 6 & sicfa Meifi farg

T YUE EA-3 @) 9R wfadl B &l fbal S Fifee naﬁﬁw@mwuﬁ%mu,aﬁmﬁaﬁnﬁ ST @) /I 3R

ey T YU 5 @RG U1 JTD HH,5 ARG JUY T 50 TG UL A 3ol 50 IR R Al eH: 1,000/~ 39T,
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3 WY B500)- TUC &1 MuiRe Ik ol X1 3R I/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under «ule & of
Centrai Excise (A&gxeal) 2ules, 2001 and shall be accompanied against one which at least should be accoraipanied
by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount ol duty demand mterest/;;enalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in, favour of Asst Registrar

nated puplic sector bank of the place where the bench of any nominated public sector bank
be accompanied

of the place where the bench of the Tribunal is situated. Application made for graii: of stay sh
by a fee of Rs. 500/-.

apiei i & wwy idia, fad Iy, 19947 €11 86(1) &7 Sfer'idl JaIHY P, 1994, & Fum o1 H 76
e o S.T 571 TRyl o bt o1 Wbl Ud g T o e & [ Srfie 1 el €], S yfa Wiy 7 ¥wy B (&
A vy garferd g =iy IR e A P DB T Q& G, Sl Jare: B AN S Y TAT S L TS AT, WU
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. anneal under sub section (1) of Section 86 of the Finance Act, 1294, to the A pellate Tribunal Shal: be filed
1 ug'iruphcate in Form S.T.(S) as prescribed under Rule 9(1: of the Service Tax Rules, 1994, and Shall be
accammpanied by a copy of the order appealed against (one ol whicn shall be certified CZPQ and should be
ace’ot:r.‘ipauied v a fees of Rs. 1000/- where the amount of service rax & interest demande penalty leviec of
I Takhs or less, Rs.5000/- where the amount of service tax & (aterest demanded & penalty ievied 1§ Moe
fve lakhs but no- ex:eehing Rs Fifcv Laghis, Re 10,000/~ where the amount of service tax & interest
led & penaly levied is more than fifty Lazhs rupees, i the form of crussec bar draft in favoir of ‘he
tent Registrar of the bench of nominated Pubiic Sector Bank Hi the place where the bench of Tr-bunal is
e for grant of stay shall be accomparied hy a fee of Rs.500/-.
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al under sub section (2) ard (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
gffsgg gd uader Rule 9 (2} &9(32]A) ot t(he )Service Tax Rules, 1994 and shall be accomgamed by a copy of order
of Commissione- Central Excise or Commissioner, Central Excise (Appeals) (cne of which shall be a certified copy)
and copy of the order passec by ihe Couminissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise / Service Tax. to file the appeal befors the Appellate Tribunal.

1 g, i 375 Yeeb Ud QR Srdiely Wit (§Re) %_uﬁmﬁmﬁmmweﬂﬁm 1944
T T 350 3 sicte. o I A SRR, 1994 @1 4RI 83 & ST Farwy Bl +f AL T ¥, $9 e b Ufd sdiedta
T ¥reor H Sdle 3573 T IAG S THRIETHR AT D5 10 TR (10%), S Wit gd AT faaifad @, a1 R, 519 daa SpAfr
RRA B @1 T B O, SL S < URT P ST SH [ o areft aﬁf‘&g g zr%ﬂa'?@ BT 4 3ifiie 8l :
%-210 IAIG @ 0T Halh & fefifed “HIT b Y Yeob” [EFRUEK] :

(i) Y77 11 81 & it THH :

(ii) geqe s o A e AR

(i) T=de o P & w6 % sifd G 7 : \

- a9 T o g Ry & urer R (& 2) W 2014 F SRY & ud et enficfia wiftedt & wwel A=A

®RAT> 35 Td rfid & @ el g ‘ &
Fer an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
wade appliceble to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal -n payment of 1)% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where e
ceiling o7 Rs. 10 Crores, : : i

Under Contral Excise and Service Tax, “Cuty Demanded” shall include :

{i) amount d=cerriined under Section 11 D;
21'1) amount of errcneous Cenvat Credit taken; ;
(1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided furcher that the provisions of this Section shall not apply to the stey application and appeals
pending before anv appellate av thority prior to the commencement of the Finance (Nc.2j Act, 2014. ‘

IRE AUDR BIYTLE07 S1dEH :

Revisjon applicaticq to Goverament of India: L :
30 U [T %Hﬁ'm- a7 ¥ e ﬁ,%ﬁ?’rq G‘(‘Hﬁ%ﬁi 3ifif¥am, 1994 &1 URT 35EE & T2 COR GUREIEN
’Bﬁfghﬂﬂﬁ ST T AT dee ST A Hater, Tored fqum, el wifor, wlia &g wad, dae @, 7 feedl-110001,
& byl Wil =gl / ; 2 S o

A revision ap*“lhcaﬂou lies to the Under Secretary, to the Government of India, Revision Application Unit, Munstxiy
of Finance, Department of Revenue ‘4th Floot, Jeevan Deep Building, Parliament Street, New Delhi-11000T,
under Section 35EE of the CEA 194} in respect ol the following case, governed by first proviso to sub-section (1)
of Section-35B ibid:

& el feedt AEr & WAl Sel pui bl A @1 q HgR 637C|Tl'%ﬂ"_ qiaﬁmmfaﬁg ECiE|
gﬁﬁﬂ wj.trs‘r{qu Ai@m}gwqqaﬁam:r,m uawg%u?uswm‘ A & T[] %m Bl
HREMA Ul (bl HSR 78 | Tid & JHul & HHa Hif
In case of any loss ol goods, where tae loss oceurs in transit from a factory to a warehouse o1 to another factory
or from one wa chouse to anorher Juring the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warchou se ; : 2
Va3 wTER el < 0 8 ) Bl @ @ e ¥ e ¥ vged e wa Wl 18 Sa Sarg Ied &-ge (Rde) &
wHiAe ¥, O UG & dieR T & Bl faid o1 i g1
In case of rebate of duty of éxcise ¢n goods exported to any country or territory outside India cf on excisable
material used ir. the manufacture of thé goods which are exported to any country or territory outside India.

IfE JaTe Yoo S I U AT IRd & §1eR, <01 1) Y &) Wil (afd a1 g /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

YAEd Iare & SeE & Yridi & foru ot sl aie 39 g ud faft= [ & d8d 1. P 118 ¢ 3K T
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions |

of this Act o1 the Ru'es made tere under such order is passed by the Commissioner (Appeals) on or after, the
Gete appointed under Sec. 109 of th2 Finance (No.2) Act, 1998.

SRIEd $1deH @1 € Wl U0 68 Ea-8 H, 5 Bl i Jared Yo (sfiegmraed, 2001, & e 9 & sigd faffip
2, 3 3% & WISV < 3 HIE b Sidtic Pl Sl =fRY | SURNG Mdg B WY ST 3 3l 3 HI 1 ufqar et i
% uﬁa@qﬁg% En—-g.rgnmsl—crﬁ fIFTH, 1944 &I 4R 35-EE$asaﬁu%gawﬁ SEM & ey $ AR W TR-6
[ Y
The above aplplicatjon sh_/all be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and <hall be accompanied t&y two copies each of the OIO and Order-In-Ap eaf It should also be
accompanied by 2 copy of TR-6 Challan evidencing payment of prescribed fee as prescnbeti) under Section 35-EE

of CEA, 1944, under Major Hea:l of Account.
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The revision application shall ke accompanied by a fee of Rs. 200/- where the amount involved in R 5 One
Lac or less ang ]ij'{s, 1000/- where the argount imyulved is more thax/l Rupees One Lac. ‘-0 kel ik dens

A BT L T R e s A
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n case,if the order covers varipusnumbers of order- in Original, fee for each O.1.0. should be paid in the
aforesaid manner, notwithstanding *he fact that the one appeal to the Appellant Tribunal or the one application

I;o ﬂélaecgentral Govt. As the case miay be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/~
or 3

uuﬁsﬁfﬂam@aj@w@a}ﬁ%& 1975,%3{3‘@1-1%aamwaaaﬁwuﬁwmﬁmaﬁuﬁimﬁnfﬂaé.so Y Bl

Ty Y felde |
One copy of application or O.I.O. as the case may be, and the order of the adjudic authority shall bear a

court fee stamp of Rs.6.50 as prescribed under Sc%ledule-l in terms of the Court Feeafglcr%,ng75, as amended.
RE , g IdIG LERIEIGR ranfiresyr (S fafd) Fammaet, 1982 # aftfa ud s wafRia amal &1
Hfﬁﬂ%?mﬁ ard frm % IR ot &7 I B 1

Attention is also invited to the rules covering these and other related matters contained in the Custo i
and Service Appellate Tribunal )(Procedure) ules, 1982. : e, Bxelee

3= sdiciig dﬁﬁ el ¥ @ et e, fawga ok i wraurl & forg, srdiardl Ranfla dege

B etd oot 1 ]
or the elaborate, detailed and latest provisions relating to filing of appeal to the higher 1} ity
appellant may refer to the Departmen{,al website www.c ec.gov.%n i ghar appelinte Shiiocly.. the

.ty zlone it in cispute, proviled the amount of pre-deposit payable would be subject to a
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3(dle 3Te% /ORDER-IN-APPEAL

M/s Shivam Marine Services, 5/6, Gayatri_, Chambers, 1st floor, Canal
Road, Rajkot-360 001 (hereinafter referreéi to as appellant) has filed appeal
No.V2/342/RAJ/2022 ‘against Order-in-Original No. 01/ST/2022 dated
15.02.2022 (hereinafter referred to as Ympugned order’) passed by the Assistant
Commissioner, Central GST Division, Rajkot-I (hereinafter referred to as

‘adjudicating authority’):-

2. The facts of the case in brief are that an investigation conducted by the

. department revealed that the appellant was providing the service of weighment
of truck. and the said service merits classification under Section 65(105)(zzzg) of
the Finance Act, 1994 as ‘business support service’ upto 30.06.2012 and a
taxable service for subsequent period. A show cause notice demanding service
‘ tax was issued covering the period 2011-12 to 2015-16 and was confirmed vide
Order-in-original No.49/ADC/RKC/2016-17 dated 22.03.2017. The appellant
authority vide Order-in-Appeal No.RAJ-EXCUS-000-APP-116-2018-19 dated
31 05.2018 has set aside the demand. The appellant had filed a refund claim for
Rs.18,40,039/- of the service tax paid under protest during the period April
2016 to Jun 2017. The adjudicating authority vide the impugned order has

rejected the refund claim.

3. ‘ Being aggrieved, the appellant has filed present appeal wherein they
contended that the adjudicating authority alleged that the appellant had filed

" claim of refund consequent to Order-in-Appeal dated 06.06.2018 against which
the department’s appeal is vpending before CESTAT and hence the refund claim
Q is not maintainable. The appellant submitted that the order of Commissioner
(Appeals) is already received in their favour and hence the refund claim filed by
‘them is maintainable. The appellant submitted that the finding of the
adjudicating authority, that Order-in-Appeal dated 06.06.2018 deciding
taxability wquld apply only to the refund of any amount paid during
investigation/ adjudication proceedings of the amount paid for the period 2011-
12 to 015-16 and would not get extrapolated to the self-assessed service tax paid
for the subsequent period of April 2016 to June 2017, is not tenable as the same
line of activity was conducted in the period April 2016 to June 2017 and
Appellant Authority vide Order-in-Appeal dated 31.05.2018 has allowed the
appeal filed by the appellant and ruled in favour of the appellant. So, the

appellant submitted that, the Order-in-Appeal is squarely applicable to period
ril 2016 to June 2017 also. Regarding the observation of the adjudicating
ax for the period April 2016 to June 2017

o - auth yrity that the payment of service t
;is Qél%ntary and the assessment of which is not challenged, the appellant

¥
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Appeal No: V2/42/RAJ/2022

submitted that they have not received any intimation about assessment
proceedings and not received any assessment order. The appellant submitted
that in order to avoid further litigations, the service tax for the period April 2017
to June 2017 was paid UNDER PROTEST and was intimated to the department
vide letter dated 25.04.2017. As and when the order of Commissioner (Appeals)

was received in their favour, the appellant had filed application for, refund and

hence the same is duly maintainable.

4. Chartered Accouritant Narendra Unadkat appeared for personal
hearing on 22.12.2022 and reiterated the submissions made in the grounds of
appeal. He submitted that their service is not taxable and they had paid the tax
under protest. On receipt of favourable Order-in-Appeal they had rightly claimed
refund of the amount. It’s rejection by adjudicating eiuthority on the ground of
appeal before Tribunal is not correct. He requested to set aside the Order-in-

Original and grant the refund eligible as per the Order-in-Appeal in their favour.

2. I have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellants. The moot question to be decided in the present appeal is whether the
appellant is eligible for the refund of service tax paid by them under urotest

consequent to an investigation carried out by the department.

6. I find that the appellant has started paying service tax on the weighing .
charges after the investigation conducted by the department and after issuing
show cause notice demanding service tax on weighing charges. I also find that
the appellant had paid service tax for the period April 2017 to June 2017 UNDER
PROTEST and had intimated the department vide letter dated 25.04.2017.
However, vide Order-in-Appeal dated 31.05.018/06.06.2018, the matter was
decided in favour of the appellant where it was held that the appellant is not
liable to pay service tax on weighing charges. Though the department filed appeal
against the said Order-in-Appeal, there is no stay granted against the operation
of the same. As per paragraph 8 of the show cause notice, no separate stay
application has been filed by the department. As such, the adjudicating authority
was legally bound to implement the decision of the Commissioner (Appeals)
following the principles of judicial discipline. The finding of the adjudicating
authority that Order-in-Appeal No.‘ RAJ-EXCUS-000-APP-116-2018-19 dated -
31.05.2018/06.06.2018 is applicable only to the amount paid duririg the
investigation/ adjudication proceedings of the demand for the period 2011-12 to
2015-16 and would not get extrapolated to the self-assessed service tax paid by
filing of the ST-3 returns for the subsequent period of April 2016 to June 2017,
the taxability of which is determinable under the new Section 65B(44) of the Act
is inexplicable as Section 65B came into effect from 01.07.2012 and the Order-
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S . Appeal No: V2/42/RAJ/2022

in-Appeal covered the period of demand after 01.07.2012 and upto 2015-16.
Therefore the findings of the adjudicating authority, that the Order-in-Appeal
‘dated 06.06.2018 is not applicable to the subseqvent period April 2017 to June

2017, is not sustamable and is required to be quashed and set aside.

T The findmg of the adjudicating authority, that the appellant had not
challenged the self-assessed service tax paid during the period April 2016 to
June 2017, is also not tenable as he has lost light of the fact that the appellant
had paid the service tax for the said period under protest and the payment of
such tax under protest was intimated to the department. The payment of service
tax under protest is revealing that the assessment done by the appellant is under
* challenge. It is also on record that the appeal filed by the appellant was pending
before the appellate authority at the material time as the letter intimating
payment of service tax under protest was given by the appellant on 03.07.2017
and the Order-in-Appeal was issued on 06.06.2018. Thus, the appellant has
rightly filed the refund claim and the finding of the adjudicating authority that
.the refund claim is infructuous is incorrect and is required to be quashed and

set aside.

8. In view of above, I set aside the impugned order and allow the appeal. The
adjudicating authority is directed to sanction the refund claim subject to
compliance of Section 11B of the Central Excise Act, 1944 as made applicable to

Service Tax matters under Section 83 of the Finance Act, 1994.

srdterepat g s &1 TS e @1 FiueRT STRYed i & fhar S @ |
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8. The appeal filed by the Appellant is disposed off as above.
T n"k / Altested

Mo

(Rra g 8/ SHIV PRATAP SINGH)
ST dd (3{dtel)/Commissioner (Appeals)

Jary : To

A Rraw wiF wfdas, M/s Shivam Marine Services,

576, T TEw, 15 IR, 5/6, Gayatri Chambers, 1¢t floor,
T A3, SDIT-360 001 Canal Road, Rajkot-360 001
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