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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

T 3T AN/ HYTH AYTH/ IJUTYTH/ AEIATF AL, ¥ JeqTE 9[e/ AATHT /AR THAAATHL,
TR/ STEA /et g Syt s g s & g /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

T arfierata ATt &1 717 vd qat /Name & Address of the Appellant & Respondent :-

. M/s. Essar Power Gujarat Limited, Post box No. 7, EGPL 44 km. milestone,
Jmanagar- Okha Highway, Jam Khambhalia-361305. :

zw amza(erdie) & =T / SrferETr ¥ gaer e T KT aFAr

¢ sfen RrefifRm oy & swges sifsrd AT B/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

AT o, FeET IR 9F i ar ety FRET F wiY srfte, FE s g s , 1944 #t 35B & 3aita
At 1854 1 HTCT gt Sevie (TR 1 7% 0 o A & 1/ i .

Atpgleal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
o

(A)

e Finance Act, 1994 an appeal lies to:-

(i) ffaor weutsa & wrat @it Aree #iT oF ,mesmna'ﬁ?mwﬁ?ﬁvmﬂwwﬁﬁimﬁa%v T 7 2,
e ek 8 B e TR 17 e : i

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) IgE 1(a) ¥ arfteit 3 areraT g gt arfie AT g AT IR 4E i AT arfeht AT (e fit
: afsrr el (az,%}tmagﬁwﬁwmm-scoﬁﬁﬁmﬁa%ﬁ ( )

To the West regional bench of Customs, Excise & Service Tax A&pellate TribunaJJC_ESTAT) at, 2" Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

‘ (i)

spftefiar s ¥ e afle seqa 9 ¥ g ity 3T 4w (arfier) Rrwraet, 2001, % fg 6 % s Rgifig o o
g7 EA-3 T F1T S ﬁﬁmmmlﬁﬁmﬁmwwﬁ%m,mmw £ whr |, sg7er it 9T 3T AT
T AT, T 5 AT AT IHA FH,5 ATE T AT S0 AT@ B T FUAT 50 ATE T & sfdrs § @ #9e: 1,000/= FTA, 5,000/~
tﬁmlo,OOO/-m%ﬁrﬁu’Fﬁﬁmaﬁﬁwﬁ%ﬁy Ayl 91:*%7@%% Yoy AT At oraEr
TREIT F A A FrARES 8 ¥ 4% gro Sl Y A% g g A7 AR 9e_ZTF HT AT,

g T BIGERED ;fr[ f 3 AT | 7 3
39 9@y ¥ EUEUSE et =TT it oET T & | T ARy (R HET) F T am3Ea-u= F A7 500/ -
& FT 7 o[ ST HTAT BT 1/

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Adaé)eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount o duty dernandQnteres_t/;%enalty/refund is upto 5

. Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in \

of branch of any nominated public sector bank of the place where the bench of any nominated £ubhc sector bank

gf th?_ pla%%whg(r)% /the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a fee of Rs. - . :

avour of Asst. Registrar

(B)

u*ﬁ?ﬁummfhm%wasrﬁﬁr,ﬁﬂarmﬁw,w%ﬁHﬁ% 1) 3% st damr Pomar, 1994, ¥ fRom i
Fratfa w7 S.T.-5% =17 St # it 91 aeft vd Iug Ay o 2o % Aeg yfta f it 21 et oty ey # "o A (IAH A
wﬁm%’»ﬁm) AT TAH F FH A FH TH %mz%w whr |, BTt w0 S S T | BT 5 AT

 gfy Sl .
7 I FH,5 AT FIC AT 50 BT G FAFL50 ATE FIQ AT wH: 1,000/ - 5,000/ - AT 1Q,000/ -
ST 9 gg = =TT SEF‘(W gﬁw kil
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s
s
3

3T g SITAT FT VAT, A T I ATET H
W@f?ftwﬂﬁﬁ £ orrar fora § | BT AR (R A F AAZA-UF F AT 500/~ mmﬁu?&??ﬁw
HAT \/ \

e appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed
uadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
panied by a copy of the order a%pealed against (one of which shall be certified codpg and should be
anied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
“Hilakhs or%ess Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
thap. five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of ‘service tax & interest
ded & penalty levied is more than fifty Lakhs r\épecs, in'the form of crossed bank draft in favour of the
ant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
ed. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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forer afirfraw, 10944) 4T 86 Y IT-UTTSH (2) UG (2A) ¥ sfadta 7ot $ 7t srdfrer, Famw< Frawared, 1994, F AW 9(2)
wd 9 (2A) ¥ agd Rutla wox S.T.-7 # £ 91 &3 U7 Iq a19 AL, FAIY I [ HIAT AYH (dieT) , FTT IS qFF
gy aTRa sneer i wfdat derw ¢ (ITH F uF 9 i T1few) 3} YT GRT WETAF AAH JqqT I, Hea1q IeAQ
o/ FATET, FT AAATT ATAEFHT FT AAGA 7ot T P (A9 37 arer ameer K1 i ft arer #F dorw w0 &t )/

T!:: appeal under sub section (2) and tS%A) of the section 86 the Finance Act 1994, sHall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accox_nﬁamed by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

T 4o, FeET I (o ud darEe andteiy miftwo (FRe) & afa ardfie F aree § Ffiw geare g sfafraw 1944 fiar
35TF Wh,vﬁﬁﬁj‘v?varﬁrﬁzm, 1994 #I 677 83 % sawta AaTHC F1 1 O A TE E, T e F i srfiefia wnfdrwor #
mmmmvgﬁ/%mmm%w Yﬁ?m(IO%),WWW %W,Wamw&aﬁag,m
ST (3T ST, A9 13 T 6T 3 St ST 3 ST ATelt e i 38 FUF w90 & g
AT IS (7 UF JaTaT F savia “wiT e mu qe” & e anfaer &

(i) g7 11 € % sadia n

(i) e st Ft #ft 7€ Terq afy .

(iii) f7ae a7 Fraareett & faw 6 % siavia 37 @9

- gud ag & za 4 F yrau Ffrr (de 2) afofRaw 2014 F srow & qF et srfiefra wfterét F sy s

w3t e srefrer F1 S0 A 2/ _ : S
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, ] )
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken, : _
iit) amount payable under Rule 6 of the Cenvat Credit Rules i
- provided further that the provisions of this Section shall not %gpll‘x' to the stay aRphcatmn and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
Revisi ication to G 5§ Indi
evision application to Governmen a: T }
= s R e R q'rqagr% ; mza@arfitﬁzm,w% &t 4T 35EE F TIHILGH & dqiiaaad qi¥e,
T arm,/gwﬁm e st fa waTery, Troren Tavm, St afSer, sttaq dg waw, g9 w95 fResii- 110001, & Far
STAT al'gﬂl

A revision ap]glication lies to the Under Secretary, to the Government of India, Revision Application Unit, Minisniy
of Finance, egartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
under Section 35EE

of Section-35B ibid:

af2 wrer & T qar F wrae ®, stet gEara et M@%mg%m%ﬁ?m A FTCE AT T
et UF TR TE & qEY S @ AT F S, AT fET ST g 7 a1 e § WIS & TEERI F 2, wTCET AT et
STV T | WIS & THAT & trmg Hl/ , A

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

Sred ¥ aree et 71g a énr #1 frata w0 o e Rt ¥ sges 73 w3 w3 g gon F ge (Rae) Fame
ST AT F FTg7 (et g a1 & #1 fAata & it ) / : ‘ o gﬁ

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

72 IeTE Yok FT A U f&@AT 9 F Fe], aare ar 1 wrer fRafe o mar 2
In case ol‘l?;ods expor?erg outside India export to Nepal or Bhutan, withoutgpéyment of duty.

?&m & ITEA {[eh & %ﬁrqsﬁ?gﬁhﬁzmaﬁrﬁwqa‘ fafer srqam & aga A i 7§ o UF srey
arg?%%) %m@amq (7°2),1998 #t &7 109 %mmﬁﬁmmmﬁﬂwmm i
1/ .

Creé‘;?r of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

I SAEA 1 31 IFgT I 6241 EA-8 H, 511 i Fed1T Iemed 4oF ( ) Frawraeft, 2001, ¥ ffam 9 & sigefa fafafde &, <0
YT & HIGW F 3 %mﬁmaﬁmmmmm sramhaﬁﬂﬁa}vﬁmmﬁwiﬁﬁama
& F1T I F , 1944 & &7 35-EE F aga A (e FT JETFAT F AT F A G TR-6 T qia deror it strAv

|
The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g})pealed against is
communicated and shall be accompanied by two copies each of the QIO and Order-In;Ap&)e . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. L

rfterr sTaET ¥ arg uifea s it srarat £t st
gl 49T THH UF A1 a7 mg’r%i&@QOO/-mwm T 3 2fE G0 T UF 7@ YA F 4767 &7 A w9
1000 -/ FT T fear ) :

The revision aé)%,licatjon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

aft T e ¥ 5 e SR A ATy & A e ¥ T, S A AL R = e
sﬁ%@%ﬁ?ﬁﬁ%&m M%%Qq;%mmm%@% m%ngFﬂn 21:3,5

the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
notwithstanding the fact that the one appeal to the Apl)lpeua.n,t Tribunal or the one application to the Central Govt.
As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TATENTET AT % sfafAaw, 1975, F Jqael-1 F Ja 0o e Ud e s f i o7 Rutia 6. 50 @i w1 =y

Q i E‘ . E [' . . . .
(gne copy of application or O.1.O. as the case may be, and the order of the adjudlcaunglauthonty shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

mg?%ﬁ%?ﬁ?ﬁ@%ﬁ%/(mm) fRamraeft, 1982 # aftfa wd sy dafrua wrwert &7

Attention is also invited to the rules coverin[§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

agwﬂﬁﬁvwﬁ%r&ﬁm.a@wm‘ & wafaa o, g ik qdtman gl F oy, adierdt fanfr dearmse
www.cbec.gov.in &1 3@ g%d & 'c( N 3 ; ;

For the elaborate, detailed and latest {)rowsnons relating to filing of appeal to the higher appellate autharity, the
appellant may refer to the Departmental website www.cbec.gov.in

of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1 -

y =5
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‘ e 3Ta¥ /ORDER-IN-APPEAL
M/s Essar Power Gujarat Limited, Post Box No.7, EGPL 44 KM Milestone,

Jamnagar-Okha Highway, Jam Kambhalia-361 305 (hereinafter referred to as

the appellant) has filed appeal No. V2/ 1/RAJ /2022 against Order-in-Original

No. OQ/ADC/BP/Sub—Commr/QOQ1—22 dated 9.10.201 (hereinafter referred to
as ‘impugned order’) passed by the Additional Commissioner, Central Excise &

CGST, Rajkot (hereinafter referred to as ‘the adjudicating authority’)

“ B The facts of the case in brief are that during the course of audit of the

records of appellant it was noticed that thé appellant has paid an amount of
Rs.8,38,91,179/- as demurrage charges to overseas parties and/ or their agents
during the period April 2015 te June 20 17 and it falls under Section 66E(e) of
the Finance Act 1994 as a ‘Declaréd Service’ and the appellant was liable to pay
service tax on it under Reverse Charge Mechanism (RCM). It was also noticed
that the appellant had earned an amount of Rs.3,77,12,289/ - as dispatch money

from overseas parties and it falls under Section 66E(e) of the Finance Act 1994

_as a ‘Declared Service’ and the appellant was liable to pay service tax on it.

Accordihgly a show cause notice was issued demanding service tax of
Rs.1,75,53,361/- and proposing to impose penalty under Section 76,77 and 78
of the Finance Act, 1994. The adjudicating authority, by the impugned order,
confirmed the demand and imposed penalty of Rs.1,75,53,361 /- under Section

78, Rs.10,000/- under Section 77(1) and Rs._l0,000/- under Section 77(2) of the

Finance Act, 1994.

3.1 Being aggrieved, appellant filed the present appeal wherein they, inter alia,
submitted that;

e The levy of service tax was only on a ‘service’, which under clause 44 of
Section 65B of the Finance Act 1994 mean any activity carried out by a
person for another for consideration, and iﬁcluded a ‘declared service’.
Declared service’ under clause 22 of Section 65B itself meant any activity
cartied out by a person for another person for consideration and declared
as such under Section 66E.

e Only when an activity was declared as a service under Section 66E of the
Finance Act, 1994 woﬁld it constitute a ‘declared service’ and would thus
amount to ‘service’ under clause 44 of Section 65B ibid and consequently
would attract levy of service tax under Section 66B of the Finance Act, 1994.

e Agreeing to the obligation of (a) to refra'in from an act, (b) to tolerate an act
or a situation and (c) to do an act as per clause (e) of Section 66E of the
Finance Act, 1994 had to be direct and cannot be inferred or presumed from

attendant circumstances.

@/ Page 3 of 13
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e The question whether demurragé amount which was paid by the appellant
in terms of Article 10.5 of the agreement to the Singapore seller had to be
examined by the adjudicating authority in order to ascertain whether it
amounted to the Singapore seller agreeing to the obligation to tolerate an
act of the appellant, resulting in delay of unloading at the discharge port in
India, beyond the period prescribed in the lay-time.

e There was no analysis of the appellant’s agreement dated 16" March 2015
with the Singapore seller, to ascertain or pinpoint such an agreement with
such an obligation and whether mere payment of demurrage charges was a
consideration for Singapore seller for its tolerating the appellant’s delayed
discharge of coal. |

¢ The adjudicating authority ought to have considered and appreciated the
findings of Hon’ble Tribunal in the case of South Eastern Coal Fields Ltd-
2020-TIOL-1711-CESTAT-DEL as below:

a. The consideration contempiated in the agreements was for supply of _
coal, materials or fof availing various types of services. . ‘

b. There is a marked distinction between the ‘conditions to a contract’ and
‘considerations for the contract’. The discharge terms under Article 10
of the agreement, which also include demurrage and dispatch money,
merely provided for timely discharge of coal at the destination port and
there is nothing in the agreement from which it can be inferred that the
Singapore seller has agreed to the obligation to tolerate the delayed
discharge of the cargo by the appellant on payment of discharge money
as consideration for such tolerance.

c. There has to be a flow of consideration frorn one person to another when
one person agrees to the obligation to refrain from an act, or to tolerate
an act or a situation, or to dg)' an act. Recovery of demurrage charges for ’
delayed discharge of cargo by Singapore seller from the appellant cannot
be said to be towards any service. |

d. An agreement has to be read a whole so as toA gather the intention of the
parties.

e. Recovery of liquidated damages/ penalty from the other party cannot be
said to be towards any service per se, since neither the appellant is
carrying on any activity to receive compensation nor can there be any
intention of the other party to breach or violate the contract and suffer
a loss.

. f. The -activities that are contemplated under Section 66E(e), when one

party agrees to refrain from an act or to tolerate an act or to a situation

Page 4 of 13
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or to do an act, are activities where the agreement specifically refers to
such an activity and there is a flow of consideration for this activity.

. The adjudicating authority has erred in failing to consider the decisions
relied upon by the appellant on the ground that the said decisions pertained
to the period prior to 1st July 2012. The adjudicating authority failed to
appreciate that the Hon’ble Tribunal’s decision in South Eastern Coal Fields
Ltd (supra) dealt with the period from July 2012 to March 2016.

e The adjudicating authority failed to appreciate that assumption in the show
cause notice was mis-conceived as for attracting the levy of service tax, there
has to be an agreement for tolerating non-performance of a contract, for
which consideration in the form of fines for liquidated damages is paid.

e The adjudicating authority failed to consider the other submission of the
appellant in connection with the demurrage amount that since this amount

® had been included in the value for the purpose of assessment and payment
of customs duty in terms of Section 14 of the Customs Act, 1962, no service

tax could be levied on the demurrage amount as there was no separate

agreement to treat it as a service.

e The payment of demurrage was nothing but an adjustment to the price of
coal, and not a consideration towards any service.

e It was erroneously presurned in the show cause notice that the dispatch
money payable to the appellant by Singapore seller for faster discharge of
the cargo would come in the category of ‘declared service’ as agreeing to the
obligation to do an act.

e Hon’ble Supreme Court in Bhayana Bullders 2018 (10)GSTL.118 held that

: Q for an amount to be treated as ‘consideration’ the same is required to have
nexus with the activity covered by the agreement and in the absence of such
a nexus, the amount cannot be treated as consideration.

e Without prejudice to above, the said service was provided by appellant
located in India to Singapore seller located in non-taxable territory. Under
rule 3 of Place of Provision of Service Rules, 2012, the place of provision of

service in the facts of this case shall be the location of the recipient of
service. Since the recipient of service, in this case, is Singapore, even if it is
assumed to a taxable service, will not attract any service tax.

e Demand for the period 1% April 2017 to June 2017 only would be within

time, provided the demand was otherwise sustainable on merits

e In terms of settled law as decided by the Hon’ble Supreme Court in a catena
of judgm'ents, that for invoking extended period of limitation, it has to be

at an assessee committed fraud, suppression or willful mis-

/'D/ Page 5 of 13
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statement or contravened the provisions of law with an intent to evade %
payment of service tax.

¢ The appellant has been filing Service Tax returns and has provided all the
information that was required in law. The appellant was not required to
inform the department that it has not paid service tax on demurrage charges
and dispatch money since it was under a bonafide belief that no service tax
was payable. The assessing officer was free to scrutinize the returns filed
along with records of the appellant and if they did not raise any issue
regarding payment of service tax on demurrage charges and dispatch
money, it cannot be said that the appellant committed any fraud,
suppression etc with an intent to evade payment of service tax.

e In the case of Chemphar Drugs-1989 (40) ELT.276 (SC), it is held that for
invoking extended period, the department had to show that such fraud or
mis-statement or suppression on the part of the assessee was done in a
positive way and mere inaction of the assessee was not sufficient o uphold
such strong allegations.

e Since the demand of service tax was not tenable on merits and/ or extended
period of limitation, there is no questibn of paying any interest. |

» The allegation of fraud or suppression etc with intent to evade payment of
service tax could not be sustained in this case and consequently the
appellant cannot be held liable to imposition of any penalty under Section
78 of the Finance Act, 1994,

 Since Section 78 has been invoked for imposing penalty, the general penalty
under Section 77 of the Finance Act, 1994 could not be imposed on the

appellant.

8, Shri Abhishek Deodhar, Chartered Accountant appeared for personal
haring in virtual mode on 22.12.2022 and reiterated the submissions made in
the appeal. He submitted that the demurrage amount paid and dispatch amount
received do not represent any service but are in the nature of mere price
adjustments to encourage faster clearance and to discourage the delay in
clearance of imported coal. Even if these are considered as service, the place of

provision of service being outside India, based on location of the recipiént .
applying rule 3, the same are not taxable. He submitted that there are numerous
judgments of High Courts/Tribunals holding that liquidated damages ‘paid
cannot be considered as consideration for providing service. He also referred to

a new Circular No.178/2022 dated 03.08.2022 in this regard in the context of

GST. However, the concept being the same under GST and Service Tax regime,

/""'l'f&,; ﬁ.,r_f,.%lested to set aside the impugned order.
PP b ‘;‘/::’t')’
¥

N 5 \have carefully gone through the facts of the case, the impugned order, :
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grounds of appeal in the appeal memorandum- and ._ oral as well as written
submissions made by the Appellant. The issue to be decided in the present case
is whether the demurrage charges paid and dispatch mbney received are
considerations towards tolerating any act under Section 66E of the Act and

whether the Appellant is liable to pay service tax on them.

7.1 Before going to the merits of the case, it would be prudent to examine the
legal provisions covering the issue on hand, which are discussed in subsequent

paragraphs.

79  The term “service” is defined under clause (44) of Section 65B of the
Finance Act, 1994 as under:

"(44) ‘service’ means any activily carried out by a person for another for consideration
and includes a declared service.”

7 3 1 find that ‘Declared Service’ has been defined under Section 66E of the
Act. The clause (e) thereof, which is relevant in the present case, reads as under:

“SECTION 66E. Declared services. — The follow'ing shall constitute declared services,
‘namely :—

gl

.(.e-) Agreeing to the obligation (o refrain from an act, or’ fo tolerate an act or a situation,

or to do an act.”
7.4  Further, to satisfy the definition of service contained in Section 65B(44) of
the Act ibid, the activity should be carried out by a person for another for a
consideration. Though the term ‘consideration’ has not been specifically defined
" under the Act but Explanation (a) to Section 67 of the Act provides that
"consideration” includes any amount thaf is payable for the taxable services

provided or to be provided.

gl an examining the present case in backdrop of the above legal provisions,

[ find that the point to be decided in the instant case is as to whether the amount
paid by the Appellant to their overseas seller as demurrage charges for delayed
disc'harge of cargo would amount to a consideration as envisaged in the Service
Tax law or not and then only the question of taxability arises in the matter. The
adjudicating authority has observed that the said amount is nothing but a
consideration for tolerating an act of delay in discharge of cargo beyond lay time
as per the contract. It is undisputed that there was an agreement between the
appellant and their overseas seller, as per which, the appellant was liable to pay
demuirage charges for time lost after expiration of allowable lay time. Thus, both
parties had agreed for compensation in the event of breach of contract. Here, it
is pertinent to examine the provisions contained in Section 53 of the Indian
tract Act, which reads as under: :

'?E hen a contract conlains reuprocal promises and one party 10 the contract prevents the
b Page 7 of 13
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other from performing his promise, the contract becomes voidable at the option of the party
so prevented; and he is entitled to compensation from the other party for any loss which he
may sustain in consequence of the non-performance of the contract.” (Emphasis supplied)

92 From the above legal provision, it is amply clear that what is provided

therein is the entitlement of a compensation to the party who was prevented from *

performing the contract for any loss which he may sustain as a consequence of
the non-performance of the contract. Merely because there is a mutual consent
on the amount of compensation receivable in the event of a breach of
promise/agreement, the compensation does not take the colour of consideration
as arrived upon by the adjudicating authority. What is to be understood is the
fine distinction between the terms “consideration” and “compensation”. As per

the Indian Contract Act, 1872, consideration means a promise made by the

promisee in reciprocation. Whereas the compensation is something which is-

awarded to the sufferer on account of breach of the contract/promises by the
other party. Needless to mention that the consideration involves desire of the
promisor whereas compensation involves breach. It is not disputed that

definition of the term ‘service” as given in Section 65B(44) of the Act envisages

“consideration” and not “compensation”. It is not the case of the Department in

the present case that the amount agreed to pay to the appellant is not in the
- hature of a compensation. When that being so, such a transaction is clearly in
the nature as envisaged in Section 53 of the Indian Contract Act, 1872 and
hC;lCC, the amount so paid by the Appellant would definitely amount to a
compensation towards the excess charges paid by-the seller. Mere payment of
money, which is in the nature Qf a compensation, cannot be treated as

consideration for any activity.

9.4  An agreement has to be read as a whole so as to gather the intention of

the parties. The intention of the Appellant and their contractors was for supply
of coal. The consideration contemplated under the agreements would have been

for execution of such contracts as per the contours of the contracts. The

intention of the parties certainly would not be for flouting the terms of the

agreement so that the penal clauses get attracted. The penal clauses are in the
nature of providing a safeguard to the commercial interest of the Appellénlt and
it cannot, by any stretch of imagination, be said that recovering any sum by
invoking the penalty clauses is the reason behind the execution of the contract
for an agreed consideration. It cannot be the intention of the Appellant to impose

any penalty upon the other party nor would it be the intention of the other party

to get penalized. Moreover, it has been clarified by the Board vide its Circular
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“Subject :Service tax on Container Detention Charges - Regarding.

Generally marine containers are temporarily brought into a customs territory and have to be
re-exported within a specified period. Normally, a Full Container Load is taken out of the
port and the activity of stuffing or de-stuffing takes place at the premises of the
exporter/importer. The shipping companies/steamer agent provide a pre-determined period
within which the container (that has gone out of the port) is to be returned. This is called as
‘pre-holding period’ and the duration of the same is mentioned in the contract. In case there
is any delay on the part of the customer in returning the container, the charges known as
‘detention charges’ are collected over and above the contracted amount by the shipping line.

3. Representations have been received in the Board that service tax has been demanded on
such ‘detention charges’ under the ‘Business Support Service (BSS)’ or ‘Business Auxiliary
Service (BAS) .

4. The issue has been examined. To retain the container beyond the pre-holding period is
neither a service provided on behalf of the client (Business Auxiliary Service) nor is it an
infrastructural support in the business of either the shirping lines or the customer (Business
Support Service). Such charges can at best be called as ‘penal rent’ for retaining the
containers beyond the pre-determined period. Therefore, the amount collected as ‘detention
charges ' is not chargeable to service (ax. i
Since demurrage is a charge levied by the shipping line to the importer in cases
where they have not taken delivery of the full container and move it out of the
‘port/terminal area for unpacking within the allowed free days, applying the
analogy of the clarification given by the Board as above, it is evident that

demurrage charge is not a consideration towards providing any service, but it is

one type of penal rent and no service tax is attracted. P

95 In view thereof, I am of the considered view that the amount paid by the
Appellant, in the form of demurrage charges to their foreign seller, for failure to
discharge the cargo within normal lay time, have to be considered in the nature
of a compensation as envisaged in Section 53 of the Indian Contract Act, 1872
and such penalty does not, per se, amount to a coﬁsideration. When there is no
consideration, there is no element of service as defined under the Act and
consequently there cannot be any question of levying service tax in the matter.
I, therefore, hold that said transactions do not per se constitute any ‘service’ or
‘Declared Service’ as envisaged under Section 65B(44) and Section 66E(e) of the
Act, respectively and consequently the appellant is not liable to pay service tax

under RCM .

10. As regarding the dispatch amount is concerned, it is the quite opposite of
the demurrage charges. In this case, when the lay time is saved, the seller
rewards the appellant by paying an amount proportionate to the time saved.
Thus it can be seen that in this transaction also there is no element of service

involved. It is in the nature of an incentive given to the appellant for expeditious

clearance of goods from the vessel. Thus, in the case of dispatch money also, the

& "ifigr ment is not for tolerating an act or to do an act but it merely reduced the

4% saf the coal payable by the appellant. In view thereof, I am of the considered

piria
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view that the dispatch money paid by the seller, for expeditious clearance of
cargo before normal lay time, have to be considered in the nature of a trade
discount and such incentive does not, per se, amount to a consideration for
tolerating an act or doing an act under a covenant. When there_is no
consideration, there is no element of service as defined under the Act and

consequently there cannot be any question of levying service tax in the matter.

11.1 In this regard, I rely on the Order passed by the Hon’ble CESTAT, New
Delhi in the case of South Eastern Coalfields Ltd reported as 2020-TIOL-1711-
CESTAT-DEL, wherein it has been held that,

“24 What follows from the aforesaid decisiois of the Supreme Court in Bhayana Builders and
Intercontinental Consultants, and the decision of the. Larger Bench of the Tribunal in Bhayana
Builders is that "consideration" must flow from the service recipient io the service provider and should
accrue (o the benefit of the service provider and that the amount charged has necessarily to be a
consideration for the taxable service provided under the Finance Act. Any amount charged which has
no nexus with the taxable service and is not a consideration for the service provided does not become
part of the value which is taxable. It should also be remembered that there is marked distinction
benveen "conditions 1o a contract” and "considerations for the contract”. A service recipient may be
required to fulfil certain conditions coniained in the contract but that would not necessarily mean that
this value would form part of the value of taxable services that are provided.

25 Itis in the light of what has been stated above that the provisions of section 66E(e) have to be
analyzed. Section 65B(44) defines service to mean any activity carried out by a person for another for
consideration and includes a declared service. One of the declared services contemplated wunder
section 6OL is a service contemplated under clause (e) which service is agreeing (o the obligation (o
refrain from an act, or to tolerate an act or a situation, or to do an act. There has, therefore, to be a
Jlow of consideration from one person to another when one person agrees fo the obligation to refrain
Jronan act, or (o tolerate an act, or a situation, or to do an act. In other words, the agreenient should
not only specify the activity to be carried out by a person for another person but should specify the:

(i) consideration for agreeing to the obligation (o refrain froman act; or
(ii) consideration for agreeing 1o tolerate an act or a situation, or

(iii) consideration to do an act.

26. Thus, a service conceived in an agreement where one person, for a consideration, agrees (o an
obligation to refrain from an act, would be « 'declared service' under section 66E(e) read with section
038 (44) and would be taxable under scction 68 at the rate specified in section 66B. Likewise, there
can be services conceived in agreements in relation (o the other two activities referred (o in section
66L¢e).

27t is trite that an agreement has to be read as a whole so as to gather the intention of the parties.
The intention of the appellant and the parties was for supply of coal; for supply of goods; and for
availing various types of services. The consideration contemplated under the agreements was for such
supply of coal, materials or for availing various types of services. The intention of the parties certuinly
was not for flouting the terms of the agreement so that the penal clauses get attracted. The penal
clauses are in the nature of providing u safeguard (o the commercial interest of the appellant and it
cannot, by any streich of imagination, be said that recovering any sum by invoking the penalty clauses
is the reason behind the execution of the contract for an agreed consideration. It is not the intention
of the appellant to impose any penalty upon the other party nor is il the intention of the olhw party (o
get penalized.

28, It also needs to be noted that section 65B(44) defﬁnes "service" to mean any activity carried out
by a person for another for consideration. Explanation (a) to séction 67 provides that "consideration"
includes any amount that is payable for the taxable services provided or to be provided. The recovery
of liquidated damages/penalty from other party cannot be said (o be towards any service per se, sinee
neither the appellant is carrving on any activity 1o receive compensation nor can there be any intention
of the other party to breach or violate the contract and suffer a loss. The purpose of imposing -
compensation or penalty is to ensure that the defaulting act is not undertaken or repeated and the
samie cannot be said to be towards toleration of the defaulting party. The expectation of the appellant
NS that the other party complies with the terms of the contract and a penalty is imposed only if lhere is

Z}gl -compliance.
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20 The sitmation would have been different if the partv purchasing coal had an option to purchase
coal from 'A" or from 'B" and if in such a situation 'A" and 'B" enter into an agreement that 'A" would
not supply coal to the appellant provided 'B' paid some amount to it, then in such a case, it can be said
that the activity may result in a deemed service contemplated under section 66E (e).

30. The activities, therefore. that are contemplated under section 66E (e), when one party agrees (o
refrain from an act, or to tolerate an act or a situation. or (o do an act, are activities where the
agreement specifically refers (o such an activity and there is a flow of consideration for this activity.

31, In this connection, it will be useful to refer to a decision of the Supreme Court in Food
Corporation of India vs. Surana Commercial Co. and others ( 2003) 8 SCC 636. The Supreme Court
pointed out that if a party promises to abstain from doing something, it can be regarded as d
consideration. but such abstinence has to be specifically mentioned in the agreement. "

32, In the present case. the agreements do not specifv what precise obligation has been cast upon the
appellant to refrain from an act or tolerate an act or a situation. It is no doubt true that the contracis
may provide for penal clauses for breach of the terms of the contract but, as noted above, there is a
marked distinction between 'conditions to a contract’ and ‘considerations for a contract’

35, Reference can also be made to a decision of the Tribunal in Lemon Tree Hotel. The issue that
arose for consideration was whether forfeiture of the amount received by a hotel from a custoner on
cancellation of the hooking would be leviable 1o service tax under section 66E(e). The Tribunal held
that the retention of the amount on cancellation would not aitract service tax under section 60 (¢)

J3. It is. therefore, not possible to sustain the view taken by the Principal Commissioner that penally
amount. forfeiture of earnest money deposil and liquidated damages have been received by the
appellant towards "consideration” for "tolerating an act " leviable to service tax under section 66E(e)
of the Finance Act.

44 The impugned order dated December 18. 201 8 passed by the Commissioner, therefore, cannot be
sustained and is set aside. The appeal is, accordingly. allowed.”

; ‘ (Emphasis supplied)
11.2 1 also rely on the Order passed by the Hon’ble CESTAT, New Delhi in the
case of MP Poorva Kshetra Vidyut Vitran Company Ltd reported as 2021(46)

GSTL 409, wherein it has been held that;

“22. It is, thus, clear that where service tax is chargeable on any taxable service with reference to
its value, then such value shall be determined in the manner provided for in (i), (ii) or (iii) of sub-
section (1) of Section 67. What needs to be noted is that each of these refer to "where the provision of
service is for a consideration”, whether it be in the form of money, or not wholly or partly consisting
of money, or where it is not ascertainable. In either of the cases, there has to be a “consideration” for
the provision of such service. Explanation to sub-section (1) of Section 67 clearly provides that only
an amount that is payable for the taxable service will be considered as “consideration”. This apart,
what is important (o note is that the term “consideration” is couched in an “inclusive’’ definition.

23. A Larger Bench of the Tribunal in Bhayana Builders (P.) Ltd. v. Commissioner of Service Tax
[2013 (32) S.T.R. 49 (Tri. - LB)] observed that implicit in the legal architecture is the concept that
any consideration, whether monetary or otherwise. should have flown or should flow from the service
recipient to the service provider and should accrue to the benefit of the latter. The concept of
“consideration”, as was also expounded in the decision pertaining to Australian GST Rules, wherein
: a categorical distinction was made between “conditions” to a contract and “consideration for the
contract”. It has been prescribed under the said GST Rules that certain “conditions” contained in the
contract cannot be seen in the light of “‘consideration” for the contract and merely because the service
recipient has to fulfil such conditions would not mean that this value would form part of the value of

the taxable services that are provided.

24. This precise issue was considered by a Division Bench of this T) vibunal in M/s. South Eastern
Coalfields Ltd. wherein certain clauses providing penalty for non-observance/breach of the terms of
(he contract entered during the course of business cane up for consideration. The case of Department
was that the amount collected by the appellant towards compensation/penalty was taxable as a
od service " under Section 66E(e) of the Finance Act. After considering the decision of a Larger
the Tribunal in Bhayana Builders and the decisions of the Supreme Court in Commissioner
Tax v. M/s. Bhayana Builders [2018 (2) TMI 1325 = 2018 (10) G.S.T.L. 118 (S.C.)] and
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Union of India v. Intercontinental Consultants and Technocrats [2018 (10) G.S.T.L. 401 (S.C.)] as
also the decision pertaining to Australian GST Rules, the Bench observed as follows :

27.  Ultimately, the Tribunal has held as jfollows .

“43. It is, therefore, not possible to sustain the view taken by the Principal Commissioner that
penalty amount, forfeiture of earnest money deposit and liquidated damages have been received by
the appellant towards “‘consideration” for “tolerating an act” leviable to service tax under section
66E(e) of the Finance Act.”

29. A Division Bench of the Tribunal in K.N. Food Industries examined the provisions of Section
66E(c) in the context of an assessee manufacturing for and on behalf of M/s. Parley and clearing the
same upon payment of central excise duty. In a situation when the capacity of the assessee was not
Sully utilized by M/s. Parley, ex gratia charges were claimed so as to compensate the assessee from
financial damage or injury. The Departnient.invoked the provisions of [Section] 66E(e) 1o levy tax on
the amount so received. The Tribunal held that the ex gratia charges were for making good the
damages due 1o the breach of the terms of the contract and did not emanate from any obligation on
the part of any of the parties to tolerate an uct or a situation and cannot be conszdered 1o be towards
payment for any services. The relevant portion of the decision is reproduced below :

cf REEREEEE 4 CkkkkkkE * ko ok kK

e find thai appellant is admittedly manufacturing confectionaries for and on behalf of the M/s. Parle
and is cleari ing the same upon payment of Central Excise duty on the basis of MRP declared by M/s.
Parle. It is only in situation when the appellants capacity, as a manufacturer, is not being fully utilized
by Ms. Parle, their claim of ex gratia charges arises so as to compensate them from the financial
damage/injury. As such, ex gratia amount is not fixed and is mutually decided between the two. based
upon the terms and conditions of the agreement and is in the nature of compensation in case of Iow/less
utilization of the production capacity of the ussessee.

ok ok o ok ok ok * o Kok k¥ ¥ kkkhkkk

In the present case apart from manufacturing und receiving the cost of the same, the appellants were
also receiving the compensation charges under the head ex gratia job charges. The same are not
covered by any of the Acts as described under Section 66E(e) of the Finance Act, 1994. The said sub-
clause proceeds 1o state various active and passive actions or reactions which are declared ro be a
service namely, o refrain from an act, or to tolerate an act or a situation, or to do an act. As such for
invocation of the said clause, there has to be first a concurrence to assume an obligation 1o refrain
Jrom an act or tolerate an act etc. which are clearly absent in the present case. In the instant case, if
the delivery of project gets del.:yed, or unv oiher terms of the contract gests breached, which were
expected to cause some damage or loss 16 the appellant, the contract itself provides for compensation
1o make good the possible damages owning to delay, or breach, as the case may be, by way of payment
of liquidated damages by the contractor to the appellant. As such, the contracts provide for an
eventuality which was uncertain and also corresponding consequence or remedy if that eventuality
occurs. As such the present ex gratia charges made by the M/s. Parle to the appellant were towards
making good the damages, losses or injuries arising from “unintended” events and does not emanate
Jfrom any obligation on the part of any of the pur ties 1o (olerate an act or a situation and cannot be
considered to be the payments for ary scrvices.

11.3 1 also rely on Order No. 41702-41706 / 2021 dated 26.7.2021 passed by
the Hon’ble CESTAT, Chennai in the case of M/s Neyveli Lignite Corporation Ltd
& others, wherein the Hon’ble Tribunal. in identical facts of recovery of amount
as liquidated damages, held that consideration received by the Appellant, in the
form of liquidated damages from their supplier for not completing the task within
the time schedule, is not subjected to service‘tax under Section 66E(e) of the

Finance Act, 1994.

.

12.  In view of above discussions, I-hold that the Appellant is not liable to pay
service tax on demurrage charges paid and dispatch money received. I, therefore,

eiaside the service tax demand on this count. Since, the demand is set aside,
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recovery of interest under Section 75 and imposition of penalty under Section 77

and 78 are also required to be set aside and I order accordingly.

13. In view of the above discussion and findings, I set aside the impugned

order and allow the appeal.

p4. i GRSl @ TS srfte @1 FueRT Sukied aics A fbar e S |
14. The appeal filed by the Appellant is disposed off as above
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