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e MAXT /ORDER-IN-APPEAL

Appeal has been filed by Assistant Commissioner, CGST Division-I, Morbi
(hereinafter referred to as the TRevenue’) against Order-in-Original Nb.
67/D/2021-22 dated 22.02.2022 (hereinafter referred to’as impugned order’)
passed by the Assistant Commissioner, Central Excise & CGST, Division-I, Morbi

“(hereinafter referred to as ‘sancﬁoning authority) in favour of /s Viplil’
- Khodabhai Sherashia, “Khodiyar Krupa”, At Mahendranagar, Morbi (hereinafter

" referred to as the ‘respondent’)

2. Briefly stated the facts of the case are that on the basis of income data
received‘ from the Income Tax department for 2014-15, it was revealed that the
respondent had earned income of Rs.2.2,07,625/ - towards consideration for
providing services. It appeared that the respondent had not obtained service tax
rcgistrﬁtiqn and did not pay any service tax and also did not file service tax
" returns as provided in the Service Tax law. Therefore a show cause notice was
issued demanding service tax of Rs.2,72,862/-. The adjudicating authority
.observed that the respondent provided service of transportation of soil through
tractor with trolly within the business premises of M/s Balaji Hume Pipes and
‘M/s Spono Ceramics, the value of which is to the tune of Rs.12,75,000/- and
.provided accounti‘ng and book kee.ping service, the value of which is to the tune
of Rs.9,32,625/-. The adjudicating authority, therefore, dropped the proceedings

vide the impugned order.

3.  Being aggrieved, the ‘Revenue’ has filed the present appeal on the grof.lnd
that the adjudicating authority has erred in holdir;g that the services rendered
" by the respondent are not taxable as per Negative List of Section 66D(p) of the
| Finance Act 1994. The ‘revenue’ has contended that the service rendered appear
_ to be of loading, unloading, shifting/ héndling the material i.e. soil through
vehicle from one place to another place of service recipient and would be
categorized as of ‘Supply of Tangible Goods Service’ leviable to service tax under
- the Finance Act, 1994 as the vehicles are supplied without transferring right to
~ possession and effective COll‘.ltI'OL Further, in view of the Tacts émerging from the

-documénts submitted, the services rendered appear to be of procurement of
- inputs i.e. soil from oni: place to another pls_a;ce of service recipient and would be
categorized as of Business Auxiliary Service, leviable to service tax under the
Finance Act, 1994. As services provided as a Goods Transporter for
transportation of soil through traétor with trolley itself is taxable, threshold limit
of Rs. 10 lakhs covered under the Notification No.33/2012-ST dated 20.06.2012

1 WDwot be eligible on the value of services of accounting and book keeping as

| A -
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the said service is admittedly a taxable service.

4. The respondent, vide letter dated 26.07.2022, submitted th.at they ha:;:e'
provided service of transportation of goods in their own truck and charged freight
on the basis of per trip or as per kg/tonnes and hence the prCSMptiori'of the
department that they had supphed the vehicle is not tenable. They contended
that the transportation service is squarely covered under clause (p) of Section
66D of the Finance Act. They contended that the adjudicating authonty has
examined the documents submitted by them in detail and arrived at the
conclusion that the service is covered under negative list. They submitted that
they have not supplied any vehicle to service received and hence it cannot be
considered as supply of tangible goods. They have also contended that
transportation of goods is not covered under the definition of ‘business auxiliary
service’ and hence not leviable to service tax. The respondent also submitted that
at one end the department stated to classify the service under ‘supply of tangible
goods service! and at the other end the department stated to classify the service

under ‘business auxiliary service’ which are cantradictory to each other.

5. Personal hearing was held on 07.12.2022 when Chartered Accountant
Rushi Upadhyay appeared and reiterated the suEmiésions made in their letter.
He submitted that the respondent is an individual truck operator providing
service which is exempt under Finance Act, 1994. ‘The allegation that he is
providing trucks on rent to other than GTA operator is false. He undertook to
submit supporting documents in support of his claim within a week. Therefore,
he requested to uphold thc order-in-original and reject the appeal by the
department.

6. . 1 have carefully gone through the facts of the case, the _impugned order,
grounds of appeal in the appcal memorandum and the submissions of the
respondent. The point to be decided in the present appeal is whether the
impugned order by which adjudicating authority dropped the demand is proper |
and legal. ' ‘ L l

7. In this regard, I find that, the show cause notice was issued only on the
basis of data of income received from the Income Tax deparﬁnent demanding
service tax without ascertaining the category of service. The adjudicating
authority, on the basis of the documents submitted by the respondcﬂt, has
concluded that the service pro{ridcd by the respondent is transportation of goods
by a person other than GTA which is covered under negative list as per Section
66D(p) of the Finance Act, 1994 and rest of the service is below the threshold of
Rs.10 lakhs as per Notification No.33/2012-ST dated 20. 06 2012. The revenue
in the present appeal, at one place, submitted that the service provided by the
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respondent is ‘supply of tangible goods’ and at another place contended that the

service is ‘business auxiliary service’. Thus, it is evident that, the revenue is not

_sure about the correct nature of service provided by the respondent and

appeared to have filed appeal on presumptions and assumptions. They have
failed to adduce any evidence in support of the contentions made in the appeal
and in absence of any such evidence, the contentions raised in the appeal do not

merit considcration. - R

8. In view of above dlscussmns I uphold the unpugned order and reject the

- appeal filed by the revenue.

], %ﬂﬁﬂtmaﬁhﬂn%a{tﬂﬂmﬁqmmaﬂ%ﬁﬁmm%n

9, Appeal filed by the Revenue is disposed off as_; above.
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