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(it AV /ORDER-IN-APPEAL
M/s Shreejikrupa Project Limited, 206-Krishna Complex, Rajnagar
Chowk, Nana Mava Main Road, Rajkot-360 001 (hereinafier referred to as
appellant) has filed appeal No.V2/44 /RAJ /2022 ‘against Order-in-Original No.
07/D/AC/2021-22 dated 10.01.2022 (hereinafter referred to as impugned

‘order’) passed by the Assistant Commissim_ler, Central GST Division, Rajkot-I

(hereinafter referred to as ‘adjudicating authority):-

2. The fac}:s of the case in brief are that during the course of audit, it was
noticed that the appellant had availed Cenvat credit of Rs.13,76,129/--0on
scaﬂ'oldiﬁg which is not covered under definition of ‘capital goods’ under rule 2(a)
of Cenvat Credit Rules, 2004. It was also noticed that the appellant had wrongly
availéd‘Cenvat credit of Rs.34,16,683/- by excess carry forward of Cenvat credit.

Therefore, a show cause notice dated 13.07. 2020 was issued demanding Cenvat

" credit of Rs.47,92 812/ The adjudicating authority, by the impugned order,

disallowed Cenvat credit - of Rs.47,92,812 /- and imposed penalty of
Rs.47,92,812/- under rule 15(3) of Cenvat Credit Rules, 2004 read with Section

78 of F‘mance Act, 1994,

3. The appellant filed appeal agamst the nnpugned order in which they, inter
~ alia, submitted that the demand of service tax is time-barred. They submitted

that show cause notice was issued in pursﬁance to the audit of the records of
the apﬁellant. They contended that all documents were subrhitted for audit on
27.02.2019 and based on these documents only, various show cause notices
including the present show cause notice were issued. The appellant relied upon
the ,cases of S.P. Fabricators-2020-TIOL-134-CESTAT-MUM and Filter
Manufacmring Industries Put. Ltd-2019-TIOL-1385-CESTAT-KOL. The appellant

, Submitted that it is a settled law that when a show cause notice has been issued

invoking' extended period for demand, second/subsequent show cause notice
cannot be issued invoking extended period. The appellant aiso drawn attention
to Circular No.1053/2/2017-CX dated 10.03.2017 and submitted that
instmcftions issued by the ciepartment are binding to the departmental officers.

‘They relied upon a catena of decisions in this regard.

" 3.1 The appellant submitted that there is no excess availment of Cenvat credit

of Rs.34, 16,683 /-. They contended that the amount of Rs.53,70,153/- shown as
opening balance of Cenvat Credit in the centralized ST-3 return for subsequent
period ie. April 2016 to September 2016 filed at Rajkot jurisdictional office was

~a clerical error, ‘The appellant submitted that though Rs.53,70,153/- was shown

as the opening balance, in fact an amount of Rs.19,53,740/- was taken and all
Jawiure payments of service tax were done taking into account the eligible

\Rdredit of Rs.19,53,740/- only. They contended this fact tallied with the
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Appeal No: V2/44/RAJF2022

audited balance shcct also.

3.2 The appellant submitted that no penalty is imposable under rule 15 of
Cenvat Credit Rules, 2004-and Section 78 of the Finance Act 1994. The
appellant contended that adjudicating authorlty has not speclﬁcally mentioned :
the sub-rules of rule 15 of Cenvat Credit Rules, 2004 while imposing ,_penall:y. ‘
They relied upon the case laws of A.T.M International LTd-2007 (208) ELT.288
(Tri), Shree Precoated Steel -2006 (203) ELT.506 (Tri), Abdul Samad Bara-1995 (79)
ELT.510 (Tri) and Oldf ell Tankers-1999 {112) ELT.439 (Tri). Appellant submitted
that to impose penalty under Section 78 of the Act, existence of suppression etc .

is basically required to be proved which is completely absent in the present case.

4. Shri R.C. Prasad, consultant appeared for personal hearing on
30.11.2022 and handed over written submissions in case of four appeals
separately. He relterated the sémc and the submissions made in the appeal. He
submitted that the show cause notices were issued in four cases on the basis of
common audit. It is well settled that once all facts became known to the
department, suppression cannot be alleged for a subsequent show cause notice
and extended period cannot be invoked in these cases. He cited various .
judgments in this regard and the departmental instructions on this pomt. Apart
from this on merits also the balance of convenience is in their favour as may be
seen from the submissions made by them in the grounds of appeal and the
written submxssxons handed over at the time of- personal hearing. Therefore, he
requested to set aside the impugned orders and to allow the appeals. In the °
written submissions, the appellant has reiterated the submissions already made

in the grounds of appeal.

5. [ have carefully gone through the facts of the case, the impugned order,
the .appeal memoranda and written as well as oral submissions made by the -
Appellants. The issues to be decided in the appeal are (i} whether the appellant
is entitled to avail Cenvat credit on ‘scaffoldings’ as capital goods, (ii) whether
the appellant has correctly carried forward the Cenvat credlt balance in their

account and (iii) whether the demand i is time barred.

6. The contention of the appellant regarding the limitation was that show
cause notice was issued in puréuance to the audit of the records of the appellant
and various show cause notices, including the present show cause notice, were
issued. The appellant submitted that it is a settled law that when a show cause .
notice has been issued invoking extended period for demand,
second/subsequent show cause notice cannot be issued invoking exl:ended
period. In this regard it is observed that total six show cause notices were issued
on the basis of a single audit report No.Audil/ Circle-1/Group-6A/581/2019-20
Sgtéd 28.11.2019 covering the period October 2013 to June 2017. The show
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]
-

-, cause notices were isshied separately covering different points of the audit report
. and were issued on different dates. Thus it is e;_gident that, the show cause
notices, though separately. issued, were covering the periodIOt; audit October
2013 to June 2017 and hence cannot be said to have been issued for subsequent
period. The case laws relied upon by the appellant are related to issue of show
cause notice on the sapme issue for subsequent periods. Therefore, the case law
- ‘of Nizam Sugar Factony-2006 (197) ELT.465 (SC)and (Sther case laws cited by the
- appellant is not appli¢able in the present case. In view of th'e'above, 1do not find
any infirmity in the fihdings of the adjudicating authority at paragraph 12 of the
impugned order. |

’

7. Regarding the jssue of availing Cenvat credit on ‘scaffolding’, I find that
‘scaffolding’ falling unider heading 73084000 of Central Excise Tariff Act, 1985 is
not covered in the definition of ‘capital goods’ under rule 2(a) of the Cenvat Credit

Rules, 2004 which reads as under:

“fa} “capital goods" means :-
(A) the following goods, hamely :--

() all goods falling under Chapter 82, Chapter 84, Chapter 8s, Chapter 90, [heading 6805, grinding
wheels and the like, and parts thereof falling under {heading 6804 and wagons of sub-heading
860692]] of the First Schedule to the Excise Toriff Act;

(i)  pollution control equipment,

(ifi} components, spares and accessories of the gaad.s specgf ted at ( ) and (ii);

(v}  moulds and dies, jigs and fixtures;

(v)  refractories'and refractory materials;

(vi)  tubes and pipes and fittings thereof;

(vii} storage tank, and

(viii} motor yvehicles other than those fang under nmr-:ﬁr headings 8702, 8703, 8704, 8711 and their chassis
but including dumpers and tippers

irsed -
(1) in the factory of the manufacturer of the final products,; or
(14)  ouiside the factory of the manufacturer of the final products for generarion of electricity or for
pumping of water for captive use within the factory; or _
(2} for providing output service;
(B) motor vehicle designed for transportation of goods mclﬂdmg their chassis registered in the name of the
sérvice pravider, when used for -

(f) providing an output service of renting of such motor vehicle; or

fii) transportation of inputs and capital goods used for providing an oulput service, or

(iii) providing an oulput service of courier agency,] -
{C) motor vehicle designed to carry passengers including their chassis, reg:stered in the name of the
provider of service, when used for providing oulput service of -

(i) transportation of passengers; or

fii) renting of such motor vehicle; or

(iii) imparting motor driving skiils;
(D) components, spares and accessories of motor vehicles which are capital goods for the assessee; "

7.1 The adjudicating authority has .also observed that ‘tubes and pipes’ are
classified under heading 7303 to 7306 of Central Excise Tariff Act, 1985. I find
- that the adjudicating authority has addressed the issue sufficiently at paragraph

14.2 of the imipugned order and I do not {find any infirmity in the findings of the
| adjudicating autherity. . ' o

8. Cdming to the other issue of wrong availment of Cenvat credit of

Rs.34,16,683/- dues to excess carry forward of Cenvat credit balance, I find that

; rwarding amount of Rs.53,70,153/- instead of Rs.19,53,740/- is not
pU&d by the appellant himself. Though the appellant claimed that in their
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boo};s the amount taken by them was Rs.19,53,740/ - and the said fact tallies

with the audited balance sheet, 1 find that the same argument was made before .
the adjudicating authority and he ha%; not accepted the same as no documentary

evidence was produced before him in support of the said’ contentiop. The -
appellant, I observe; has not produced any documentary evidence in support of
their said contention either with the appeal memorandum or at the time of
personal hearing. Therefore, the contention raised by the appellant in this regard

cannot be accepted and the appeal is liable for rejection.

9. As regarding the imposition of pe'_nalt‘y is concerned, 1 find that the
appellant has availed Cenvat credit on geods which are not covered und'c1: the
deﬁnitlidn of ‘cépita] goods’ and- carried forwafd balance of Cenvat credit in excess
and thus contravened the provisions of Cenvat Credit Rules, 2004. The
contravention on their part was unearthed during audif conducted by the
department and, thus this is a clear case of suppression of facts with intent to
evade payment of tax. Considering the above facts .of the case, 1 flold that the
adjudicating authority had correctly invoked extended period oi: limitation. Since
invocation of extended period of limitation on the grounds of supprcssion‘of facts
is upheld, penalty under Section 78 of the Finance Act, 1994 read with rule 15(3)
of Cenvat Credit Rules, 2004 is mandatbr’y, as has been held by the Hon’ble
Supreme Court in the case of Rajasthan Spinning & Weaving Mills reported as
2009 (238) E.L.T. 3 .(S. C.).. The ratio of the said judgment applies to the facts of .
the present case. I, therefore, uphold -pena.lty imposed under Sectionn 78 of the
Finance Act, 1994 read with rule 15(3) of Cenvat Credit Rules, 2004. |

10. In view of above, I uphold the impugned order and reject the appeal.
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11. The appeal filed by the Aelaaellant is disposed off as above.
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