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‘Arising out of above mentioned QIO issued by Additional/Joint/Deputy/Assistant Comm1ssloncr. Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
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M/s. Shreejikrupa Project Limited, 206-Krishana Complex, Rajnagar Chaowk,
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Y person aggrieved by this Order-in-Appea] may file an appea.l to the appropriate aul.hority in the lollowing way.

(A) vhw iﬁqg;ﬁg?&,% ismm?m@ ; mzﬁwﬁﬁm , 1944 $¥ urr 35B % s

Al B::al fo Customs, Excise & Service Tax Appellate Tribunal under Sectlon 35B of CEA, 1944 / Under Section B6
e Finance Act, 1994 an appeal lies to:-

i) | Wtwm%%ﬂmm, iﬁﬂnmqﬂwmmmﬂﬁm% Tz =W 2,

The special bench of Customs, Excige & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to clasmﬁcauon and valuation.
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of Commissioner Central fxcise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy}
and copy of the order passed by the Commissioner authorizing the Aasistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

it g, et gears 4 v S anfid it (dwz) ¥ i snfveit s vl ¥ St rear g AR 1944 @ arT
350 & e, A 6 R s, 1994 & o 63 ¥ st v oft sy A o€ & v ander ¥ oy sndfiefi il ¥

3T X WA F9TE A /AT AT B 10 VAW (10}, T WA TH ggmmgxwm-mmg,m '
agN

pra fam Wy, wad X 1T ¥ e ST 3 A arelt vy & il ag w0 T
hﬂwmw@ﬁmtmw&qmwiﬁwms
i) oRT 11 ¥ ¥ siety
(i) drae ot Y < i wer o
(i) 7 T Pt % Raw 6 & safa X7 v

ey g P sorey % STwErr AN (et 2) sRTOT 2014 ¥ artw F of Pl sofiefr nfirerdy ¥ wwe Renfia

o ST o e wy avy A %ﬂn /
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1094, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dug( and penalty are in dispute, or
penalty, where penalty afone is in dispute, provi ed the amount of pre-deposit payable would be subject to a
ceiling of Rs, 10 Crores, ,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i} amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
i) amecunt payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %ﬁupl to the stay application and appeals
pending before any appellate autherity prior to the commencement of the Finance {No.2) Acf, 2014.
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Appeal No: V2/47/RAJ/ 2022

I{ie TSN /ORDER-IN-APPEAL |

M/s Shreejikrupa Project Limited, 206-Krishna Complex, Rajnagar

Chowk, Nana Mava Main Road, Rajkot-360 001 (hereinafter referred to as

appellant) has filed appeal No.V2/47/RAJ/2022 ‘against Order-in-Original No.
_05/D/AC/2021-22 dated 07.01.2022 (hereinafter referred to as ‘impugned
: oi‘der’] passed by the Assistant Commiss-sio.ner, Céntral GST, Division Rajkot-I
(hereinafter referred to as ‘adjudicating authority’). - |

2. The facts of the case in brief are that during the course of audit of records
of the appellant it was noticed that the appellant had availed and utilized Cenvat ‘
‘Credit on Swachh 'Bharat Cess (SBC) on input services. Therefore a show cause
" notice dated 21.02.2020 was issued dcmanding Cenvat credit of Rs.1,91,176/-.
The adjudicafing authority, vide the impugned order, had confirmed the demand
and imposed penalty of Rs.1,91,176/-under Section 78 of Finance Act, 1994
read with rule 15(3) of the Cenvat Credlt Rules, 2004.

3. The appcllant has filed appeal against the impugned order in which they,
inter alta, submitted that the demand of service tax is time-barred. They
submitted that show cause notice was issued in pursuance to the audit of the
" records and of the appellant. They contended that all documents were submitted
for audit on 27.02.20I19 ancl based on these documents only, various show cause
noticés including the present show cause notice were issued. The appellant
submitted that it is a settled law that when a show cause notice has been issued
invoking extended period for demandl, second/subsequent show cause notice
~cannot be issued invoking extended period. The appellant also drawn attention
"to Circular No0.1053/2/2017-CX . dated "10.03.2017 and submitted that
_instrucﬁons issuéd by the department are binding to the departmental officers.

They relied upon a catena of other decisions in this regard.

3.1 The appellant submitted that no penalty is imposabie under Section 78 of
the Finance Act, 1994. The appellant contended that in case of interpretation of
law, no penalty is imposable considering several judgments. The appellant relied
. upon the case of ltel Industries Pvt Ltd-2004 (163) ELT.219 (Tri-Bang). Appellant
submitted that to impose penalty under Section 78 of the Act, existence qf
suppression etc is basically required to be proved which is completély absent in
the present case. They further relied upon the case of Tamil Nadu Housing Board-
1994 (74) ELT.9 (SC}, Town Hall Committee, Mysore City Corporation-2011 (24}
'STR.172 (Kar), BSNL-2008 (9) STR.499 (Tri-Bang} and Instant Credit-2010 (17)
' STR.397 (Tri-Del).

~ Shri R.C. Prasad, consultant appeared for personal! hearing on
022 and handed over written submission in case of four appeai

) Vi
;
. A
‘a
A
3

. He reiterated the same and the submissions made in the appeal. He
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Appeal No: V2/47/RAL2022

submitted that the show cause notices were issued in four cases on the bgsis of °
' o

common audit. It is well settled that once all facts became known to the
department, suppression cannot be alleged for a subsequent show cause notice
and extended period cannot be invoked in these cases. He cited various
judgments in this _i'cgard and the departmental instructions on this point. Apart
from this on merits also the balance of convenience is in their favour as may be
seen from the submissions made by them in the grounds of appeal and the
written submissions handed over at the time of personal hearing. Thereforé, he
requested to set aside the impugned orders and to allow the appeals. In the
written submissions, the appellant had reiterated the submissions already made

in the grounds of appeal.

5. I have carefuily gone through'the facts of thc case, the 1mpugned order,

the appeal memoranda and written as well as oral submissions made by the

Appellants. The issues to be decided in the appeal are whether the order of
adjudicating authoritjr confirming the demand is' proper and whether the

demand is time barred.

6. The contention of the appellant regarding the limitation was that show

cause notice was issued in pursuance to the audit of the records of the appellant °

and various show cause notices, including the present show cause notice, were
issued. The appellant submitted that it is a settled law that when a show cause

notice has been jssued invoking extended period for demand,

second/subsequent show cause notice cannot be issued invoking extended -

period. In this regard it is observed that total six show cause notices were issued
on the basis of a single audit report No.Audit/Circle-1/ Group-6A/ 581/ 2019-20
dated 28.11.2019 covering the penod October 2013 to June 2017. The show

cause notices were issued separately covering different points of the audit report -

and were issued on different dates. Thus it is evident that, the show cause

notices, though s’éparately issued, were covering the period of audit October

2013 to June 2017 and hence cannot be said to have been issued for subsequent

period. The case laws relied upon by the appellant are related to issue of show

cause notice on the same issue for subsequent periods. Therefore, the case law

of Nizam Sugar Factory-2006 (197} ELT.465 (SC) and other case laws cited by the
appellant is not applicable in the present case. In view of the above, I do not find
any infirmity in the findings of the adjudicating authority at paragraph 17 of the
impugned order. '

7. Regarding the conﬁrmatxon of demand of Cenvat CI‘Cdlt I find that the

‘appellant has not made any submlssaon in this regard, in the grounds of appeal.

The adjudicating authority observed that Swachh Bharat Cess (SBC} does not |
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of Cenvat Credit Rules, 2004 and, accordingly, denied the Cenvat credit availed

. on SBC by the appellant. Since Swachh Bharat Cess is not among the different

duties and cesses specified under rule 3(1) of Cenvat Credit Rules, 2004, the
impugned order denying Cenvat credit and confirming the demand of Cenvat

credit of Swachh Bharat Cess taken and utilized by the appellant is propér and

is sustainable on merits.

8. As regarding the imposition of penalty, I find that the appellant has availed

.Cenvat credit of SBC which is not specified under rule 3(1) of Cenvat Credit
Rules, 2004 and the same was unearthed during audit conducted by the

department and, thus this is a clear case of suppreséion of facts with intent to

‘evade payment of tax. Considering the above facts of the case, I hold that the

- adjudicating authority had correctly invoked extended period of limitation. Since

invocation of extended period of limitation on the grounds of suppression of facts
is upheld, penalty under Section 78 of the Finance Act, 1994 is mandatory, as
has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.). The ratio of the said

judgrnent applies to the facts of the present case. 1, therefore, uphold pena_llty

impo'se'd under Section 78 of the Finance Act, 1994 read with rule 15(3) of Cenvat

* Credit Rules, 2004.

9. In view of abové, I rejéct the appeal and uphcﬁ;ld the impugned order.

Yo, St gRT e Bt 8- i BT Fuer Swia alls A g g |
10. The appeal filed by the Appellant is disposed off as above.

s | ‘ .
’ (Rra vamg |-'||v PRATAP $SINGH)

HTQF (3fieT)/Commissioner (Appeals) .
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