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. my person aggrieved by this Order-in-Appeal m4y file an appca] to the appropriate authonty in the following way.
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e appeal under sub section {’.'2 and (24} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accom

and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appeliate Tribunal. :
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Appeal No: V2/46/RA)/2022

3rfid 2% /ORDER-IN-APPEAL

M/‘s Shreejikrupa Project Limited, 206-Krishna Complex, Rajnagar
Chowk, Nana Mava Main Road, Rajkot¥360 001 (hereinafter referred to as
appeljant) has filed appeal No.V2/46 /RAJ/.2022 ‘against Order-in-Original No.
54/JC (MAN)/2021-22 dated 14.02.2022 (hereinafter referred to as impugned
‘order’) passed by the Joint Commissioner, Central GST, Rajkot (hereinafter

referred to as ‘adjudicating authority’).

2. The facts of the case in brief are that during the course of audit of records
of the appellant it was noticed that the appellant had pfovided ‘Work Contract’
services to various receivers and not pé.id service tax wrongly availing benefit of
_exemption of entry No.12A of Notification No.25/2012-ST dated 20.06.2012.
Therefore, a show cause notice dated 19.1 1.2020 was issued demanding service
tax of Rs.1,75,76,500/-. The adjudicating authority, vide the impugned order, .
had confirmed the demand of service tax of Rs.16,53,447/- in respect of service
provided to M/s NMDC Ltd and dropped demand of Rs. 1,59,23,053/-. The
adjudicating authority imposed penalty of Rs.16,53,447/- under Section 78 of
Finance Act, 1994 and Rs.10,000/ - under Section 77(2) of the Finance Act, 1994,

- 3. The appellant has filed appeal against the inipugned order in which they,
inter alid, submitted that the demand of service tax is time-barred. They
submitted that show causel notice was issued in pursiance to the audit of thé
records and of the appellant, They contended that all documents were submitted
for audit on 27.02.2019 and based on these documents only, various show cause
notices including ‘_{he present show cause notice were issued. The appellant
" gubmitted that it is a settled law that when g show cause notice has been issued
invoking extended period for demand, second/subsequent show cause notice
cannot be issued invoking extended period. The appellant also drawn attention
to Circular No.1053/2/2017-CX dated 10.03.2017 and submitted that
instructions issued by ﬂ}e dcpartmént are binding to the depa.rtmental.ofﬁcers.

They 'relied upon a catena of other decisions in this regard.

3.1 The appellant submitted that M/s NMDC is a Government of India
. Enterprise fully owned by Government of India. They submitted that the denial
‘of exemption benefit ﬁnder Notification No.25 /2012-ST was on the premise that
M/s NMDC is not a ‘government authority’. The appellant contended that in the
show cause notice itself, it is mentioned that as per Section 65(264A) the definition

of Government is as given below:

“Government means the departments of Central Government, a State Government and its

hether created by a statute or otherwise, the accounts of which are not required to be
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" Appest'No: V2/46/RAJI2022

kept in accordance with article 150 of the Constitution or the rules made thereunder”.
. \ w .
Article 150 of the Constitution means-The accounts of Union and of the State
shall be kept in such form as the President may on the advice of the Comptroller

and Auditor General of India (CAG), prescribe.

3.3 The appellant submitted that as per the definition of ‘Government’ as given
in Section 65B(264A), the audit of accounts of the noticee is bemg done by CAG,
which indicates that M/s NMDC is maintaining accounts as prescribed by CAG.

3.4 The appellant submitted that no penal;cy is imposable under Section 77 -
and Section 78 of the Finance Act, 1994, The appellant contended that in case .
of interpretation of law, no penalty is imposable considering several judgments.
The appellant relied upon the case of ltel Industries Pvt Ltd-2004 (163) ELT.219 -
(Tri-Bang). Appellant submitted that to impose penalty under Section 7 8 of the
Act, existence of suppression ete is basically required' to be proved which is
completely absent in the present case. They further relied upon the case of Tamil
Nadu Housing Board-1994 (74) ELT.9 (SC), Town Hall Committee, Mysore City
Corporation-2011 (24) STR.172 (Kar), BSNL-2008 (9) STR.499 (Iri-Bang) and '
Instant Credit-2010 (17) STR.597 (Tri-Del) |

i
4. Shri RC Prasad consultant appeared for personal hearmg on

30.11.2022 and handed over written submlssmn in case of four appeal
separately. He reiterated Ithe same ant the submissions made in the appeal. He
submitted that the show cause notices were issued in four cases on the basis of
common audit. It is well settled- that once all facts became known to the
department, suppression cannot be-alleged for a subsequent show cause notice
and extended period cannot be invoked- in these cases. i—le cited various
judgments in this regard and the departmental instructions on this point. Apart
from this on merits also the balance of convenience is in their favour as may be
seen from the submissions made by them in the grounds of appeal and the
written submissions handed over at the time of personal hearing. Therefore, he |
requested to set aside the impugned orders and to allow the appeals. In the
written submission, the appellant has reiterated the submissions alreadf rpade

in the grounds of appeal.

5. I have carefully gone through the facts of the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issues to be decided in the appeal are whether the order of
adjudicating -authority confirming ‘the demand is proper and whether the

demand is time barred.

6. The contention of the appellant regarding the limitation was that show

J1se notice was issued in pursuance to the audit of the records of the appellant
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Appeal No: V2/46/RAJ/2022

. . | . .

_ and various show cause notices, including the present show cause notice, were
issued. The aﬁpcllant submitted that it is a settled law that when a show cause
notice has been issued invoking extended period for demand,
second/subsequent show cause notice cannot be issued invoking extended

“pericd. In this regérd it is observed that total six show cause notices were issued
on the basis of a single audit report No.Audit/Circle-1/ Group-GA/ 581/2019-20
dated 28.11.2019 covering the period October 2013 to June 2017. The show

-cause notlces were issued separately covering different points of the audit report
and were issued on different dates. Thus it is evident that, the show cause
notices, though separately issued; were covering the period of audit October
2013 to June 2017 and hence cannot be said to have been issued for suﬁsequent
period. The case laws relied upon by the appellant are related to issue of show
cause notice on the same issue for subsequent periods. Therefore, the case law
of Nizam Sugar Factory-2006 (197} ELT.465 (SC) and other case laws cited by the
appellant is not applicable in the present case. In view of the above, 1 do not find
any infirmity in the findings of the adjudicating authority at paragraph 17 of the
impugned order.

7. Regarding the confirmation of demand of service tax on ‘works contract’
servic'e_providcd to M/s NMDC, 1 find that main contention raised by the
appellant in the grounds of appeal is that M/s NMDC is a Government of India
.Enterprise fully owned by Government of India and audit of its accounts are
being done by CAG. it app'éars that their contention is that since the accounts
of M/s NMDC is being audited by CAG, their accounts are kept in accordance
with article 150 of thc Constitution and hence it is a department of Central
Government and ]:hlis, the service pfovided is exempted vide Sr. No.12A of
Notification No.25/2012-ST. |

7.1 In this'regard, I find that M/s NMbC is a company registered under
Companies Act and it is not a Govemment or department of Central or State
Government. The consensus seems to be that when the government engages
itself in trading ventures, particularly as Government compames under the
company law, it does not do so as a political State or political Government, but
it does 50 in the garb and essence as a company. Thoﬁgh it was wholly controlled
. by the Government, it had a separate entity and its income is not the income of
-the Government. In- the case of Western Coalfields Limited v. Special Area
Development Authority, the Supreme Court did not uphold the contention of the
Western Coalfields Ltd and Bharat Aluminum Company Ltd (the petitioners) that

they were wholly owned by the Government of India and so the companies could

st.he subjected to property tax. Hon’ble Supreme Court in its judgment dated

| \|981 observed as follows:
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* Appesl No: V2/46/RA1/2022

“Even though the entire share capital of the uppellant companies has been subscribed by
the Government of India. it cannof be prmhcied that the companies themselves are owned ‘
by the Government of India. The Companies which are incor porated under the Compunies
Aet, have a corporate persorality of their ovwn, distinet from thut of the Government of -
India. The land and buildirgs are vested in und ovwned by the cmnpcmies. the Goverhiment

of India only owns the share-capiial.”

7.2 On the rationale of the aforesaid judgment, in Hindustan Steel Works
Construction Co. Ltd. Vs. State of Kcrala,'it was held that thwithstandin_g all
the pefvasive control of the G(n}erpmént, comp'an'y is neither a’ Government
dcpartmenf nor a Government establishment. Hon’ble Supreme Court in s

judginent dated 22/04/1997 held as under: '

“Aﬁer giving our carefil consideration o the facr;e -of the case and the respective
contention made by'rhe learned counsel for the parties, it appears to us that the appeifanr
company cannot be held 10 be a department of the government. There may be deep and
pervasive control of the governmens over the appellant company and the appellant
company, on such acc'oun.rm'ay be an instrumentality or agency of the Central Government
and as such a “State’ within the meaning of Article 12 of the Constitution. Even thbugh the
appellant company is an agency or instrumeniality of the Central Government, it cannot

be held to be a department or establishment of the government in all cases.”

7.3 From the above, it is lucid and crystal clear that M/s NMDC, though a
company owned by Government of India, is not a department of Government of
India. As such, I hold that the appeliant has wrongly claimed exemption under -
Sr. No.12A of Notification No.25/2012-ST and hence-there is no infirmity in the .
order of the adjudicating authority denying the exemption and confirming the

demand in respect of service provided to M/s NMDC.

8. As regarding the iinp_osition of penalty, I find that the appellant has short
paid service tax and the s;ame was unearthed durihg audif conducted by the
department and, thus this is .a clear case of suppression of facts with intent to
evade pa)}ment of tax. Considering the above facts of the case, I hold that the
adjudicating authority had correctly invoked extended period of limitation. Since
invocation of extended period of limitation on the grounds of suppression of facts
is upheld, penalty under Section 78 of the Finance Act, 1994 is mandatory, as
has been held by the Hon'ble Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 {S.C.). The ratio of the said
judgment applies to the facts of the present case. I, therefore, uphold penalty
imposed under Section 78 of the Finance Act, 1994, Since there is contravention
of Finance Act, 1994 on the part of the éppe]laint, the penalty imposcd under
Section 77(2) of the Finance Act, 1994 is also upheid.

In view of above, I reject the appeal and uphold the impugned order.
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' 10. The appeal filed by the Appellant is disposed off as above.
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