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Appeal No; v2/45/RAJ/2022

-  3rdie 13X /ORDER:IN-APPEAL

M/s Sl:u-eejikrupa Project Limited, 206-Krishna Complex, Rajnagar
Chowk, Nana Mava Main Road, 'Rajkpt-360 001 (hereinafter referred to’'as
appellant) has filed appeal No.V2 /45/ RAJ /2022 ‘against Order-in-Original No.
31/D/AC/2021-22 dategl 10.01.2022 (hereinafter referred to as ‘impugned
order;) passed by the Assistant Commissioner, Cenfral GST Division, Rajkot-I
., (hereinafter referred to as ‘adjudicating authority. .

2. Thefacts of the case in brief are that a show cq

Non~pay}nent of service tax on legal services under rev.erse
charge mechanism (Rev. Para No.9)

Section 77(2) of the Finance act 1994,
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-Appeal No: V2/45/RAJI2022

submissions made by th

dem '
and confirmed was part of the show cause notice. They submitted that there

w ‘. i - . muw
as no mention of any of the activities carried out by the appellant in the show
cause notice. The appellant contended that in cases where the consequential

demand traverses beyond the scope of the show cause notice, it would be deemed

that no show causc notice has been given, for that particular demand for which’ |

a proposal has not been made. They relied upon the case laws of Huhtamaki PPL
144-2021-TIOL-249-CESTAT-AHM, Syndicate Bank-2020-TIOL-1222-CESTAT-

BANG, Neccon Power, Infra Ltd-20§0~T IOL—988-CESTAT—KOL* and Platinum-IT

. Solutions-201 9.-TIOL-3409-CEST. AT-CHD.

3.2 The appellant submitted that there is €XCESS payment of service tax of
Rs.17,67,766/- and as such the remaining demand may b€

adjusted/ appropriatcd from the excess payment

3.3 The appellant sut;mitfcd that no penalty is imposable under Section 77
and Section 78 of the Finance Act, 1994. The appellant contended that in case
of interpretation of law, no penalty is imposable considering several judgments.
The appellant relied upon the case of Itel Industries pyt Ltd-2004 (1 63) ELT.QI 9
(Tri-Bang). Appellant submitted that 1o impose pénalty under Section 78 of the
Act, existence of suppression etc is basically required to be prox:red which is
completely absent in the present casc. They further relied upon the case of Tamil

Nadu Housing Board-1994 (74) ELT.9 (SC), Town Hall Committee, Mysore City

Corporation-2011 (24) STR.172 (Kar), BSNL-2008 (9) STR.499 (Tri-Bany) and
Instant Credit-2010 (17} STR.397 (Tri-Del). -

4. shri R.C. Prasad, consultant appeéred for personal hearing on

30.11.2022 and handed over written gubmissions in cAase€ of four appeals

separately. He reiterated the same and the submissions made in the appeal. He )

B

submitted that the show cause notices were issued in four cases on the basis of

common audit. It is well gettled that once all facts became known to' the

dcpartmcnt, supprcssion cannot be alleged for a subsequent show cause notice

and extended period cannot be invoked in these cases. He cited various

judgments in this regard and the departmental instructions on this point. Apart
also the balance of convenience is in their favour as may be
al and the

from this on merits
seen from the submissions made by them in the grounds of appe€
written submissions handed over at the ime of person

requested o0 set aside the impugned orders and allow to the appeals. In the

written submission, the appellant has reiterated the submissions already made

ithe grounds of appeal.

have carefully gone through the facts of the case, the impugned order,
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period. In this regard it is
on the basis of a single audit report No.Audit/ Circle-1
period October 2013 to J

dated 2_8.11.20 19 covering the
cause notices were issued separately covering differént points of the audit report
s. Thus it is evident that, the show éause

covering the period of audit October .

. notice has
g extended .

ow cause notices were issued

/ Group-6A/581/ 2019-20
une 2017. The show

.. and were issued on different date
notices, though separately issued, were
2013 to June 20

17 and hence cannot be said to have been issued for subse t
. | quen

perioq_ The case laws relied upon by the appellant '
cause notice on the same i _ ! are related to issue of show
ot Nisam Sucrar F e issue for subsequent periods. Therefore, th
gar ct - ' ) y € cas
appellant is not : ;ry 2006 (197) ELT.465 (SC) and other case laws ci S€ law
. any inﬁrmity in t}fpfcabie in the present case. In vieﬁv of the abo cited by the
. e : . _
impugned order indings of the adjudicating authority at e 1do not find
. ] e

. B )

'I find that main contenti _
_that thel adjudicatin::::: 'rfustad by the appellant in .the grou

| notice. I find substance in ;nty 1.18_.8 travelled beyond fhc o nds of appeal is
about the liability of the € said contention as the show pe of show cause
N‘otiﬁc'aticm N6_30/2012 - appellant to pay- service tax. cause notice speaks

 service provider other th-a: ;: account of work contract (;:. R.CM basis as per
-has confirmed the demand dy corporate whereas Ithe ad.f"’lt?8§ received from

1mpugned order the adjudic Ofl forward charge basis. At judicating authority

- ating authority has made the ;:Zig'faph 19.2 of the
ing observations:

fon provide,
s that i
ation ' in case
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service tax of Rs.9,17,338/- determined by the adjudicating authority as ;:— h?:

raphs 19.3 to 19.6.2 of the impugned order is not sustainablé

agide the demand of service tax of Rs.9,ll7,338 /- (Rupees

ousand three hundred thirty eight only) as mentioned at

findings at parag

and, accordingly, sct
nine lakh seventeen th
paragraph 25 (i) of the impugned order.
s regarding the confirmation of service tax on the other two points are

d, I find that the appellant has not challenged the same in the 'present . .
Rs.2,08,372/- and Rs.1,92,803/-

7.2 A
cOncerne
Therefore, dcmandé of service tax of
Led at paragraphs 25 (ii) and (i) of
ntended that there is excess payment
the rcrﬁaining demand from the :
| ad made the said "

appeal.
the impugned order are upheld.

as mentio
of service tax

7 3 The appellant also co
of Rs.17,67,766/- and requested to adjust
c’x(;ess payment. In this regard, 1 find that, the appellant h
claim of excess payment considering their liability to pay 50% of service' tax on

panism. The adjudicating authority’ has held that the

reverse charge mec
tax on the work contract -

appellant has already discharged liability of service

service on forward charge basis and there is no liab
ge mechanism. Since the service tax paid by the appellant is on

the liability asse ssed by the appellant himself, there arises

rvice tax.

ility to pay service tax on

reverse char
forward charge basis,
no question of any excess payment of se

¢ imposition of penalty, as demand of R

%-,'-t\

8.9,17,338/- is held
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Appeal No V2/45/RAJI2022

N t: be non-sustainable and stand set aside, the penalty imposed under Section
78 of the Finance Act, 1994 is requiréd to be reduced to this extent. Since the
~other demands are confirmed, the penalty to that extent is upheld. Accordingly,
1 reduce the penalty under Section 78 of the Finance Act, 1994 to Rs.4,87 ,338/-
' (Rupceé four lakh eight seven thousand three hundréd thirty eight only)- Since
" there is contravention of. Finance Act, 1994 on the part of the appellant, the

penalty imposed under Section 77(2) of the Finance Act, 1994 is also upheld.

9, .Inview of above, I partially allow the appeal and the impugned order shall
stand modified as discussed at paragraph 7.1, 7.2 and 8 above.

"go. aftﬂaﬁ'famaafaﬂné a{tﬂaaﬂﬁumauﬂaaéﬂaiﬁﬁmm% I

10. The appeal filed by the Appellant is disposed off as above.
ganiaa / Attested .

Superintendent (Rra v g/ SHIV PRATAP SINGH)
| Centrai GST (Appeals} g (3rdidj/Commissioner (Appeals)
"ByRPAD. Rajkot . :

To
M/s Shreejikrupa Project Limited, 206-
Krishna Compiex, : .
Rajnagar Chowk,
Nana Mava Main Road,

&aj'kot—SGO 001
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