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Appeal No: V2/76/RA5/2022
LG ORDER-IN-APPEAL

M /.s Bhudarbhai Becharbhai' Dtroja, Behind Gayatrinagar, Near Randev
Mandir, Ravapar Road, Morbi-363 64 1{hereinafter referred to as appellant} has

filed appeal No.V2/76/RAJ/2022 ‘against Order-in-Original No. 52/D/2021-22

dated 19.01.2022 (hereinafter referred to as ‘impugned order’} passed by the

Assistant Commissioner, Central GST Division, Morbi-I (hereinafter referred to

- as ‘adjudicating authority’):-

2. The facts of the case, in brief, are that a show cause notice was issued to
the appellant demanding service tax of Rs.4,24,390/- on the basis of data
received from Income Tax Department. The adjudicating authority has decided

‘the issue vide the impugned orci_er and confirmed the demand. He imposed

penalty of Rs.4,24,390/- under Section 78, Rs.10,000/- under Section 771)(a),

Rs.10,000/- and under Section 77(2) of the Finance Act, 1994 on the appellant.

3. Being aggrieved, the appellant has filed present appeal wherein they
contended that appellant is a ﬁroprietary concein and provided service of
erection.of HL, LT line, maintenance, fabrication etc which is a ‘works contract’

service. They contended that as per Sr.No.9 of Notification No.30/2012-ST dated

20.06.2012, the appellant is liable to pay only 50% of service tax liability as the

. service is provided to PGVCL, a company owned by Government of Gujarat. The

appellant submitted that the value on which the service tax _payéble by them is
below threshold of Rs.10 lakhs as per Notification No0.33/2012-ST as computed

below:
| Period - Gross - | 50% value due | Taxable  value | Service Tax payable
Amount under RCM | after abatement
2014-15 | 3433584 1716792 _ 686717 Nil as the value below
' ' Rs.10 lakhs

The appellant also submitted that PGVCL is a company established by Gujarat
Govemrrlaent having 100% ownership and hence they are eligible for exemption.
as per Sr. No.12(a) of Notification No.25/2012-ST. The appellant also submitted
that 'c1_1m—tax benefit should be granted to them as per Section 67(2) of the

Finance Act, 1994, The appellant relied upon a catena of decisions in support of

" their claim to avail abatement on works contract service as per Rule 2A(ii) of

Service Tax (Determination of Value) Rules, 2006.

The appeliant further submitted that show cause notice dated 28.09.2020 was
issued for the demand of service tax for the period 2014-15 and the period of

. llmltatmn for the first half year was already completcd

i Devkaran P. Kanzaria, Consultant appeared for personal hearing
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Appeal No: V2/76/RAJ/2022

on 22.12.2022 and reiterated the submissions made in the grounds of appeal. | [
He submitted that the appellant is a contractor to M/s PGVCL and the work done”™ o
by him is exempt from service tax. He requested to allow 10 days’ time for '
submission of further arguments and supporting documents in this regard. He

requested to drop the order-in-original.

S. I have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the . .
Appellants. The moot question to be decided in the present appeal is whether the

appellant is liable to pay service tax on the work carried out by them.

6. I find that the appellant had made the argument before the adjudicating .
authority that they had provided service related to repair and maintenance of
PGVCL, whichis a ‘G,ovcrﬁrncnt Authority’ and accordingly the services provided
by them were covered under Notification No.25/2012-ST dated 20.06.2012. The
adjudicéting authority, in .fhe impugned order, held that PGVCL is a body

corporate incorporated under Companies Act, 2013 and the service provided by

PGVCL are not covered under the works specified under Articles 243W of the
Constitution of India and hence the service is not covered under Sr. No.12(a) of

Notification No.25/2012-ST.

7.1 In the present appeal, the appellant had made another argument that the
services provided by them are ‘work contract service’ and as per Sr.No.9 of |

' Notification No.30/2012-ST dated 20,06.2012, liable to pay only 50% of service b
tax liability. The appellant also contended that there is no service tax liability as

the value of service after deducting 50% of value payable under RCM.

7.2 In this regard, | find that the computation done by the appellant giving the
service tax liability as per the table above is not correct. As per Notification

number, the percentage of service tax payable by provider and recipient of certain

services are specified and not the value of service, contrary to the contention
raised by the appellant. The correct way to determine the service tax liability

- should be as under:

Gross Abatement | Abatement Taxable - value | Rate of service | Service Tax
Amount (%) value after abatement | tax . payable
1 2 | 3=(1x2/100) 4=(1-3) 5 6= {(4x5/100) )

7.3 However, I find that the appellant has made the said contention first time
in appeal and it was not raised before the adjudicating authority. Therefore, the
matter needs to be examined at the end of adjudicating authority and a finding

in_this regard is required to be recorded by the adjudicating authority after -

em it proper to remand back
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Appeal No: V2/716/RAMN 2012

= :
L
" the matter to the adjudicating authority to pass a fresh order after considering
- the submissions of the appellant about the liability to pay service tax under

‘works contrdct’ service and the issue of limitation raised.

8. In view of above, I set aside the impugned order and allow the appeal by
way of remand to the adjudicating authority. The adjudicating authoritjr is
directed to pass a fresh order within 30 days from the receipt of this order and
follov‘bing the principles of natural justice. The appellant shall produce all the

relevant documerits and evidences before the adjudicating authority.
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9. The appeal filed by the Appellant is disposed off as above.
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