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Arising out of above mtntioned OIO issued by Additional/ Joint/ Dcputyﬂ\ssistant Cornmissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Ganchidham : ’ .

ftewaiafaardt &1 7 GF 767 /Name & Address of the Appellant & Respondent :-
M/s. Virani phmmh Jamanbhai, Bajrang Gurudev Park, Street No. 2, B/h
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Eeal under sub section 23 and (2A) of the section 86 the Pinance Act 1994, shall be filed in For ST.7 as
preacn d under Rule Ex } &9 AI of the Service Tax Rules, 1994 and shall be accompanied by a ¢ of order
of Commissioner Ce cise or ommlsmoner Central Excise (Appeals) [one of which shall bé a ce

and copy of the order assed by the Commissioner autho; g the Assistant Commissioner or Depuz;r
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the ggSTﬁT under Section 35F of the Central Excise Act, 1944 which is also
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+ M/s Virani Bhagirath Jamanbhai, Bajrang Gurudev Park, Street No.2,
‘B/h Big Bazar Road, Rajkot-360 004 (hereinafter fefened to as appellant) filed
appeal Nol.V2/100/RAJ/2022 ‘against Order-in-Original No. 65/AC/NS/2021-
22 dated 30.03.2022 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Central GST Division, Rajkot;II (hereinafter referred to
as ad]udlcatmg authonty']

2. . The facts of the case, in bncf are that a show cause notice was 1ssued to
the appellant demanding service tax of Rs.10,80,968/- on the basns_ of data
received from Income Tax Department. As no reply was filed and nobody
‘attended personal hearing, the adjudicating authority has decided the issue ex-
pate vide the impugned order and confirmed the demand. He imposed penalty of
. Rs.lQ,BO,QﬁS / - under Section 78, Rs.10,000/- under Section 771}a},
Rs.10,000/- under Section 77(1)(c) and Rs.10,000/- under Section 77(2) of the

. Finance Act, 1994 on the appellant.

3. The appeilant filed appeal wherein they, inter alia, submitted that the

- démand for the period 2014-15 is time barred as the show cause notice was

issued only on 24.04.2020. The appellant submitted that as per Form 26AS

appellant received various income and the same was subject to TDS under

‘Section 194C. Presumption that the income was subject to TDS hence liable to

- service tax is vague in law. They contendegﬁ that mere deduction of TDS from

_ income does ‘not qualify as amount taxable under the Service Tax Act. The

. | appellant submitted that the adjudicating authority failed to give the benefit of
@ threshold exemption limit from service tax as per notification No.33/ 2012,

4. Chartered Accountant Mayur Kotak appeared for perSonal hearing on
07.12. 2022 and reiterated the submissions made in the appeal He
submltted that during 2014-15, the appellant had provided construction of

' road services to Government department though main contract. The same
% is an exempted service. Also, the show cause notice for 014-15 is time
barred, even after invoking extended period. Regarding F‘_Y.2016-17 , the
_appe.llant admits his liability. He undertakes to submit copies of work order

and other supportmg documents in respect of exemption for FY 2014-15,

within a week. He requested to set aside the order-in-original and allow the
appeal accordingly.

4.1 The appellant, thereafter, submitted copies of profit and loss account,

S and work contract for construction of road.

I have carefully gone through the facts of the case, the impugned order,

: peal memorandum and written as well as oral submissions made by the
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Appeal No: V2/100/RA)/2022

Appellants. The matter to be demded is whether the impugned order confirming
the demand of service tax from the appellant is proper and legal _ '

6. In this regard, I find that, the show cause notice was issued only on the
basis of data of _incorhc received from the Income Tax department demanding

service tax, without ascertaining the category of service. The adjudicating

authority also has confirmed the demand without first confirming whether the .

income shown in the income tax returns is towards consideration from ﬁaxable
service and without asceftain.ing the nature of service provided by the appellant.
However, the appellant had produced evidences in support of their contention
that the income earned is from construction of road. The appellant submitted
copy of agreement with M/s Krishna Build Space Pvt. Ltd, Rajkot which
indiéatecl that the name of work as ‘Improvement of roads of Bagasra Taluka

under 13% Finance Commission Package No.3 Taluka Bagasra, Dist. Amereli

dated 12.10.2014’ granted by Executive Engineer, Panchayat (R&B). Division,
Amreli. They have also produced copy of work order dated 12.10.014 of by

Executive Engineer, Panchayat (R&B). Division, Amreli under which the said
work was awarded to M/s Krishna Build space Pvt. Ltd. The appeliant also

produced copies of bills issued which also indicated that they have carried out

work related to construction of road. I find that service provided in respect of -

construction of road is exempted as per Sr. No.13(a} of Notification No.25/2012-
ST. As such, the service provided by the appellant in the F.Y 2014-15 is exempted

from payment of service tax and hence the demand to the extent is not

sustainable on merit. .

7. Regarding the demand of service tax for the year 2016-17 is concerned,

the appellant has admitted the liability beyond the threshold of Rs.10 lakhs as
per Notification No.33/2012-8T. In this regard, I find that the value of service in

the preceding Financial Year 2015-16 was Rs'.8,80,740/ - as p-cr the profit and

loss account and 26AS produced by the appellant which is below the threshold
of Rs. 10 lakhs as per Notification No.33/2012-8ST. As such, the appellant is
eligible for exemption upto Rs.10 lakhs in the F.Y 2016-17 as per the sdid
nptiﬁcation. Accordingly the liability of the appcllarit to pay service tax for the
F.Y 2016-17 needs to be re-determined. Therefore, it would be in the fitness of
things if the matter is remanded béck to the adjudicating authority fbrl re-

determining the service tax liability for 2016-17 and for imposing pehalty'_

proportionate to the demand under Section 78 of the Finance Act, 1994. I uphold

the penalties imposed under Section 77(1)(a), 77(1){c) and 77(2) of the Financc-

Act, 1994,

In view of the above, I set asid_é the impugned order and allow the appeal
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Appeal No: ¥2/100/RAJ/ 2022

e 'lfability for the F.Y 2016-17 and imposing penalty under Section 78 of the
Finance Act, 1994 as per the ﬁn’dings at paragraph 7 above, within 30 days from

the i‘cceipt of this order.
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9, The appeal filed by the Appellant is disposed off as above.
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Supsfintindent (U W RYG/ SHIV PRATAP SINGH)

Central GST (Appeals)  STIEI (3diE/Commissioner (Appeals)

By R.P.A.D. Rajkot
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TR R uniy SR M/s Virani Bhagirath Jamanbhai,
AT URp, }ie -2 | Bajrang Gurudev Park, Street No.2,
e A F 4D B/h Big Bazar Road, Rajkot-360 004
ASIPIC-360 004.
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