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Appeal No: V2/55/RAJ/2022

34} 3T¢RT /ORDER-IN-APPEAL

M/s Krishna Developers, Anugrah Apartment, Ent.0028, Kalawad Road,

Opp. TVS Show Room, Rajkot-360 002 (hereinafter referred to as appellant] has
filed appeal No. V2/55/RAJ/2022 ‘against Order-in-Original No.
26/D/AC/2021-22 dated 22.02.2022 (hereinafter referred to as impugned
. order’} passed by the Assistant Commissi_oﬁcr, Central GST Division, Rajkot-I

(hereinafter referred to as ‘adjudicating authority).

2.  Briefly stated, the facts of the case are that the appellant was engaged
providing taxable service in the category of ‘Construction of Complex’ service and

availed Cenvat credit on input services. During the course of audit, it was
obsetved that out of total 24 units constructed, only 3 (three) units were sold

before receipt of completion certificate on 02.12.2016. Since the dwelling sold

. » after rec;eipt of completion certificate, it appeared that the appeliant had provided
taxable and exempted services and in terms of rule 6(3) of Cenvat Credit Rules,

2004 the appellant was required to pay a sum equal to Rs.6,04,489/-. Therefore,

a show cause notice dated 01.07.2020 vs./as issued for recovery of the said amount

and to.impose penalty under rule 15(1) and/ or15(3) of Cenvat Credit Rules,

2004, The adjudicating authority, vide impugned order, confirmed the demand

" and imposed penalty of Rs.6,04,489/- under rule 15(3) of Cenvat Credit Rules,

2004 read with Section 78 of the Finance Act, 124. He also imposed penalty of
Rs.10,000/- undér Section 77(2) of the Finance Act, 1994 and a penalty of
RS.ZOO/; per day from 28.11.2018 till 1.12.2019 under Section 77(1)(c}) of the
Finance Act, 1994 for failure to coﬁlply with the provisions of Rule SA(ﬁ) of the

. Service Tax Rules, 1994. .

3. The appellant filed appeal wherein they, inter alig, contended that the
’ findings of the adjudicating authority without specifying the provisions under
which proportionate credif is liable to be recovered, once the credit is legally
available, is not tenable. The appellant submitted that the adjudicating authority
has erred in observing that the Cenvat credit reveréed is an afterthought without
_any base and witl‘_lout' producing any evidence. They contended that the finding
_ of the adjudicating authority is based on his presumptiqhs and assumptions.
The appellant submitted that the adjudicaﬁng authority has erred in imposing
penalty ignoring the fact that the amount stands reversed before issue of the

show cause notice and even before the audit was conducted.

4. Advocate Paresh Sheth appeared for personal hearing on 13.12.2022

] reiterated the submissions made in the appeal. He submitted that before
niXing for cancellation of registration on 24.04.2017 -they had reversed

4 Cenvat credit amount of Rs.7,75,834/- on 23.04.2017 itself and in

w/"ﬂ . Page 3 of 7
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their application dated 24.04.2017 they had mentioned this fact that they
have discharged all their service tax liabilities upto the said date and there
was no liability pending for payment of service tax. This fact has also been N
acknowledged by the adjudicating authority in paragraph 27 of the order-
in-original. However, he has not accepted this plea of the appellant as R
submitted vide letter dated 28.10.2021 on the presumption that if the
liability was already discharged why the same was not mentioned to the
audit party. Another reason stated in the same paragraph is that the noticee
has not submitted any ledger showing the reversal. This is contrary to the
facts on record since paragraph 21 of the order-in-original already
acknowledges the fact of submission of letter dated 28.10.2021, wﬁcrein
enclosure of said statement is already mentioned in the last paragraph {Page
10 of the appeal). Therefore, he requested to set aside the order-in-original
and allow the appeal. He relied on the case of law of Shanti Construction

Co.

5. I have carefully gone through the facts of the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the .
Appellants. The moot ql.iestions to be answered is whether appellaﬁt was
required to reverse Cenvat credit on input services used proportionately when
the buildings constructed were sold after receipt of completion certificate/
building use permissibn and whether the amount of Cenvat credit reversed by
the appellant at the time of surrender of registration can be considered as

payment against the liability.

6. In this regard, a harmonious reading of Rule 3 and Rule 6 of Cenvat Credit
Rules, 2004 suggests that entitlement to credit has to be examined only at the

time of receipt of input service. Once it is found to be availed at a time when

output service is wholly taxable, and the said credit is availed legitimately, the
same cannot be denied and/or recovered unless specific machinery provisions
are made in this regard. In this case, I find that, the appellant had availed Cenvat ‘
credit of input services when the service provided was taxable. They had not
provided taxable as well as exempted services simultaneously so as to attract the
provisions of rule 6 of Cenvat Credit Rules, 2004. I find that before obtaining the
completion certificate, the service of the appellant was very much taxable during
which period the appellant received input service. As per rule 4(7) of Cenvat
Credit Rules, 2004 the credit of input services shall be allowed on or after the
day on which the invoice, bill or challan is received. The The relevant sub-rule

(7} of Rule 4 of Cenvat Credit Rules, 2004 reads as under :-

“4(7) The Cenvat credit in respect of input service shall be allowed, on or after the da 1y on
&ﬂ % hich the invoice, bill or, as the case may be, challan referred to in Rule 9 is received :
: 7,
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® _ .-

' “Provided that in case of an input service where the service tax is paid on reverse charge by
the recipient of the service, the CENVAT credit in respect of such input service shall be allowed
on or afier the day on which the payment is made of the value of input service and the service
tax paid or payable as indicated in invoice, bill or, as the case may be, challan referred to in
Ride 9. '

Provided further that in case the payment of the value of input service and the service tax paid
or payable as indicated in invoice, bill, or, as the case may be, challan referred to in Rule 9,
is not made within three months of the date of the invoice, bill, or as the case may be challan,
the manufacturer of the service provider who has taken credit on such input service, shall pay
an amount equal to the cenvat credit availed on such input service and in case the said payment
is made, the manufacturer or output service provider, as the case may be, shall be entitled to
take the credit of the amount equivalent to the CENVAT credit paid earlier subject to the other
provisions of these Rules :

Provided also that if any payment of part thereof, made towards an input service is refunded
or a credit note is received by the manufacturer or the service provider who has taken credit
on such input service, he shall pay an amount equal to the CENVAT credit availed in respect
of the amount so refunded or credited. -

CENVAT credit in respect of invoice, bill or, as the case may be, challan referred to in Rule 9
issued before the first day of April, 2011 shall be allowed, onor after the day on which payment
is made of the value of input service and the service tax paid or payable as indicated in invoice,

. ‘ bill or, as the case may be, challan referred to in Rule 9.
From the above rule, it is clear that the assessee is not required to wait till outpuf
service is sold to the service recipient. The assessee can take the credit
immediately after the day on bill/ challan of input serv'ibé is received. In the
present case, there is no dispute that the appellant has availed the credit after
‘receipt of bili, chsiilah in respect of input service. Therefore, the appellant was
" legally entitled to take the crcdit’lon the date after the receipt of service bills/
challans. Therefore, the availment of Cenvat credit by the appellant is absolutely
legal and correct in accordance with Rule 4(7) of Cenvat Credit Rules, 2004. At
the time of taking credit, no exempted service existed. Therefore, there was no
. application of Rule 6. Since the apf)ellant has surféndcred the registration, the
‘question of availing Cenvat credit does not arise and there is no allegation that

the apbcllant had availed Cenvat credit after the service became exempted.

7. I also find that in case of service becomes exerﬁpted at a later sfage, an
assessee is obliged to reverse Cenvat credit of only inputs lying in stock or
contained in the taxable service pending to be provided. It is conspicuous that
‘input service’ is not mentioned in the said rule. The only provision for the service

-is provided under-sub-rule (4) of Rule 11 which reads as under :

“11(4) A person provider of output service shall be required to pay an amount equivalent

10 the CENVAT credit, if any, taken by him in respect of inputs received for providing the

said service and is lying in stock or is contained in the taxable service pending to be

provided, when he opts for exemption from payment of whole of the service tax leviable on

such taxable service under a notification issued under section 93 of the Finance Act, 1994

(32 of 1994) and after directing the said amount from: the balance of CENVAT credit, if
any, lying in his credit, the balance, if any, still remaining shall lapse and shall not be
allowed to be utilized for payment of duty on any excisable goods, whether cleared for
2 kome consumption or for export or for payment of service tax on any other output service,

@Ntether provided in India or exported.” : '

/&ﬂ/ - - Page 5 of 7
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It is clear from the above provision that if an output service becomes exempted
at a later stage, the Cenvat credit lying in balance shall lapse and ‘shall not be’

allowed to be utilized for payment of any other output taxable service. Therefore,

the Cenvat credit availed in respect of ‘input service’ is not required to be paid ‘

back. In this regard, I find support in the case of Alembic Ltd-2019 (29) G.5.T.L.
625 (Guj.) wherein Hon’ble Gujarat High Court has held that;

“16. The Tribunal therefore, on a harmonious reading of Rule 3 of the Rules read with
Rules 6 and 11(4) of the Rules held that eligibility/entitlement to credit has to be examined
only at the time of receipt of inpul service and once it is found to be availed at a time when
output service is wholly taxable, and the said credit is availed legitimately, the same cannot
be denied and/or recovered unless specific machinery provisions are made in this regard.
Sub-rule (7) of Rule 4 of the Rules held that the assessee is not required to wait till output
service is sold to the service recipient and the assessee can take the credit immediately after
the day on bill/challan of input service is received. In facts of the case, there is no dispute
that the respondent availed the credit after receipt of bill/challan in respect of input service
and, therefore, it was legally entitled 1o take the credit on the date afier the receipt of service
bills/challans. Therefore, the availment of Cenvat credit by the respondent is absolutely
legal and correct and in accordance with Rule 4(7) of the Rules. As at the time of taking
credit, there was no existence of any exempted service, therefore, there is no application of
Rule 6. That part of the service was exempted only after obtaining completion certificate

and thereafter, the respondent was not required to avail the Cenvat credit on the input .

service, if any, received after obtaining the completion certificate. The respondent did not
avail the Cenvat credit in respect of the services received afier obtaining the completion
certificate in respect of exempted service or avail proportionate credit attributed to the
taxable output service. Therefore, Rule 6 has application for the period after obiaining the
completion certificate. Rule 11(1), (2) and (3) of the Rules applicable to provision for
manufactured goods to hold that in case of service becomes exempted at a later stage, there
is no such provision in respect of the service. The only provision for the service is provided
under sub-rule (4) of Rule 11 of the Rules which reads as under:

“11(4). A person provider of output service shall be required to pay an amount

equivalent to the CENVAT credit, if any, taken by him in respect of inputs received
for providing the said service and is lying in stock or is contained in the taxable

service pending to be provided, when he opts for exemption from payment of whole

of the service tax leviable on such taxable service under a notification issued under .
Section 93 of the Finance Act, 1994 (32 of 1994) and after directing the said amount
from the balance of CENVAT credit, if any, lying in his credit, the balance, if any,

still remaining shall lapse and shall not be allowed to be utilized for payment of

duty on any excisable goods, whether cleared for home consumption or for export
or for payment of service tax on any other output service, whether provided in India
or exported.”

17. From the above sub-rule (4), it is clear that even if an output service provider avails
the credit and output service becomes exempted in such case the credit only in respect of
inputs lying in stock or is contained in taxable service is required to be paid whereas there
is no provision for payment of Cenvat credit equivalent to the input services used in respect -
of exempted service. Therefore, Cenvat credit availed in respect of input service is not
required 1o be paid back under any circumstances and therefore, the respondent was not
legally required to reverse any credit which was availed by them during the period 2010 till
obtaining completion certificate i.e. during the period when output service was wholly
taxable in their hands, merely because later on, some portion of the property was converted
into immovable property on account of receipt of completion certificate and on which no
service tax would be paid in future.

18. The Tribunal !‘};erefore, rightly held that once the respondent are not required to
reverse any credit availed by them on valid input services availed during the period 2010
till obtaining of completion certificate, the said amounts reversed by them under protest
cannot be retained by the revenue authorities and have to be refunded to the respondent.

@/ _ "~ Pagebof?
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required to reverse Cenvat credit and the demand is not sustainable. Even
otherwise, the appellant was having an amount more than the amount of
_demand in their credit balance as observed by the adjudicating authority at
paragraph 27 of the impugned order and the same was reversed by the appellant
at the time of surrcnder of registration. Accordingly, I set aside the demand of
Rs.6,04,489/- and the penalty of Rs.6,04,489/- imposed under rule 15(3} of
Cenvat_ Credit Rules, 2004.

‘9, As regarding the imposition of penalty under Section 77(2) of the Finance
" Act, 1994, I hold that the penalty is not sustainable as there is no contravention

on the part of the appellant.

10. I find that the adjudicating authority has imposed penalty of Rs.200/ - per
day under Section 77(1)(c) of the Finance Act, 1994 for failure to comply with the
provisions of rule 5A(2) of the Service Tax Rules, 1994. As per provisions of Rule
5A(2j of Service Tax Rules, 1994 every assessee was required to make availabie
the records to the officer within reasonable time. In the present case, the
' appellant had surrendered their registration on 24.04.2017 and hence it cannot
be considered that fhcy have contravened the provisions of Rule 5A as he was

no longer an assessee of the department and the penalty is not sustainable.
11. In view of the above, I set aside the impugned order and allow the _appea].
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" 12.  The appeal filed by the Appellant is disposed off as above. '
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