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Appeal No: ¥V2/32/RAJ/2022

(Y STIRT /ORDER-IN-APPEAL
M/s Shree Bhagyalaxmi Technocast, Anand Bungalow Chowk, Opp.
Surbhi Complex, Mavdi Main Road, Rajkot-360 004 (hereinafter referred to as
appellant; ‘gainst Order-in-Original No. 08/D/AC/2021-22 dated 21.01.2022
(h_ereiﬁaﬂ'e:r referred to as ‘impugned -ordér’] passed by the Assistant

. Commissioner, Central GST Division, Rajkot-i (hereinafter referred to as

‘adjudicaina authority’):-

2. Briefly stated, the facts of the cast are.that during the course of audit it
was notice that the appellant had not paid service tax on the service of Goods
Transport Azency (GTA) under RCM during the period from April 2015 to June
| 2017. A show cause notice dated 15.06.2020 was issued demanding service tax
of Rs.9,8(:.9 28/- and the same was confirnied by the impugned order. Penalties
of Rs. 9,80,438/- under 78 of the Finance Act, 1994 and Rs.10,000/- uﬁder
Section 77(21 of the Finance Act, 1994 were imposed on the appellant. '

3. The appellant filed appeal wherein they, inter alia, submitted that they
were not required to pay service tax under GTA as they were not covered under
the list of persons liable to pay service tax as per rule 2(1){d of the Service Tax
_ Rules, 1994, They submitted that it is a small marufacturing unit and at a given
time not more than 8 persons were working in the factory and as such it is not
govcrned by fhe Factories Act, 1948, They also submitted that thc_x‘; are not
having any registration as ‘registered dealer’ under Central Excise Rules, 2002
and hence not liable to péy service tax on GTA under RCM. The appellant
. submitter! tl:at the demand is time barred and as such the consequential order
. is not legal. The appellant contended-that’.no penalty under Section 70, 77(2)
and 78 of theFinance Act, 1994 is imposable on them as there is no suppression

of facts oy intention to evade payment of tax.

4, Shri R.C. Prasad, consultant appeared for personal hearing on
30.11.2022 and handed over a paper book containing written submissions
and other documents in support of the appeal. He submitted that the lower
authority has ﬁvr_ongly assumed that the appeliant is registered under the
. Factories Act and also registered as a dealer of excisable goods under the
Excise Act The fact remains that the appellant is not covered under the
definition o! factories doe to employment of less number of persons and is
not regisic:=d under Factories Act. Also, they are registered under Central
Excise as manufacturer and not as a dealer. Though, they had obtained
' registration under Service Tax, for the purpose of availing GTA serifices_, they
are not royistered as .a dealer of excisable goods. Therefore, they are not

'o pay service tax on RCM basis. He requested to set aside the
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4.1 In the written submission, appellant reiterated the contentiuns raised

in grounds of appeal. They also produced copy of staff salary regisier

5. I have carefully gone through the facts of the case, the impugr«d order,
the appeal memorandum and written as well as oral submissions 1iacie by the
Appellants. The contentious issue before me is whether the appeilant was

required to pay service tax on GTA service on RCM basis.

6. In this regard, I find that, as per Notification No.30/2012-3T, thc persons

liable to pay service tax on GTA service on RCM basis are as under:

“ii) provided or agreed to be provided by u goods transport agency n respect of

tramsportation of goods by road, where the person liable to pay freight is,—

{a) any factory registered under or governed by the Factories Act, 1948 (63 0} 1948).

(b) any society registered under the Soéieties Registration Act, 1860 (21 of [>00: or under
any other law for the time being in force in any part of India;

{c} any co-operative society established by or under any law;

(d) any dealer of excisable goods, who is registered under the Central Excisc .ict, I 944 (!
of 1944) or the rules made thereunder;

(e} any body corporate established, by or under any law; or

() any parmershrp firm whether regmw ‘ed or not under any law including s aciation of

persons;

The adjudicating authority proceeded to confifm the demand of service tax from
the appellant under RCM as per Notification N0.30/2012-8T, as could be
gathered from paragraph 19.6 of the impugned order, on the presumnption that

the appellant is a ‘business entity’ incorporated as ‘factory registered under or

governed by the Factories Act, 1948 and are also a dealer of excisable guods, who

is registered under the Central Excise Act, 1944 or the rules made thereunder.

However, the appellant contended that, provisions of Factories A:t, 1948 is |

applicable to such factories only, which are covered under the delinition of

factory as defined under Sectlon 2(m} of the Factories Act, 1948. Secilun 2(m} of .

the Factories Act, 1948 reads as under

{m) “factory "means any premises including the precincits thereof—

(i) whereon len or more workers are working. or were working on any day of the proceding rwe!ve
months, and in any part of which o manyfacturing process is being carried on with 11+ uid of power,
or is ordinarily so carried on, or

(i) whereon twenty or more workers are working, or were working on any day o/ 15 preceding
twelve months, and in any part of which a manufacturing process is being carricc on without
the aid of power, or is ordinarily so carried on—

but does not include a mine subject to the operation of the Mines Act,1952(35 of 1952:]. or a mobile
mobile unit belonging to the armed forces of the Union, railway running shz. or o hotel,
restaurant or eating place.

7. According to the appellant, it is a small manufacturing unit and «t a given |

time not more than 8 persons were working in the factory and as such it is not

governed by the Factories Act, 1948. They also submitted that they are not
having any registration as ‘reglstered dealer’ under Central Excise R:1l¢ >3, 2002.

I have gone through the staff salary register produced by the appellan: and found
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Appeal No: V2/32/RAJ/2022

Thus the lisbility to pay service on GTA by the appellant being a factory registered
under oy ¢ verned by the Factories Act, 1948 is ruled out. Further, as per rule 9
of Central [Lxcise Rules, 2002, a person who carries on trade was required to get
themselves registered under the said rules. In this case, I find that, there is no
mention ol registration number of Tegistered dealer’ in the audit report, show
cause notice or in the impugned order so as to fasten the liability to pay service
tax as a dealer of excisable goods. In absence of any such evidence, the liability
cannot be casted on the appellant for payment of service tax on GTA service
under reverse charge mechanism. Therefore, I hold that the impugned order has

suffered iczal infirmity and hence not sustainable under law.

8. In view of above, 1 set aside the impugned order and allow the appeal.
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9.  The appeal filed by the Appellant is disposed off as above.
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Central GST (Appeals)  3gad (31deN/Commissioner (Appeals)
By RP.A.D. - Rajkot o
Jard To o
TR ot 1eiedt STE, M/s Shree Bhagyalaxmi Technocast,
g ST 2. : Anand Bungalow Chowk,
3y | R FivTed Opp. Surbhi Complex,
AT W G Mavdi Main Road,
AAPIC-360 104, - _ Rajkot-360 004

PIRIGI

1) TR HILEE, I U OET ) Ul Sy e Yo, O &9, HEEIE B SHETd il

2) WUF MOF, T5 U9 Ja1 IR T4 S g Yo, TH1E IR, J0HIT B Jaws Hroare! gq)
@ 3 s o, o @ A ER W@ BT IO Yo AUSH IWdBIE-1 Y AALF Sifard ¥

LA T e

Page 5 of §




