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Arising out of above mentioned QIO issued by AddltlonalfJomt;DeputyfAss:stant Cotmmissioner, Central
Excise/ST / GST, Ra;kot/]amnagar/Gandhldham :

el ufoard BT 71 G TAT /Name & Address of the Appellant & Respondent :-

‘M/s. Zeal Polymers Pvt. Ltd., Junagadh Road, Opp. Dhorivav, Dhoraji-

360410,
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Aﬁ person apgrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appe.llatc Tribunal under Section 358 of CEA, 1944 / Under Section
86 of the Finance Act. 1994 an appeal lies to

Gy § graf3a ol Ame @ Fila garay Qdﬁmmemmmmmaﬂﬁimma IR =
3 e A T ) s e A

The special bench of Customs, Excise & Setvice Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in afl matters relating to classification and valuation.
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The apg:.a/ under sub section (2) and gh} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
presctibed under Rule 9 (21);::&9{ ) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be « certified
copy) and copy of the order passed by the Commissioner authonanﬁ_lthe Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. : :
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an peal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dt:gr and penalty are in cispute, or
penalty, where penalty alone is in dispute, pr ed the amount of pre-deposit payable would be suiject to a
ceiling of Ra. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded” shall include :
i) amount determined under Section 11 D, '
i1) amount of erroneous Cenvat Credit taken; .
it} amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not l}‘xntlo the stay application and appeals
pending before any appeltate anthority prior to the commencement of the Finance (No.2) Act, 2014.
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In case of goods ;gggmutside India export to Nepal or Bhutan, without pqvn{ent of duty.
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C{ed@t of any duty allowed to btiuti]ized towards pg{m_tmt of excise duty on final products under the provisions
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The revision lication ghail be aecompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/ - where the amount involved is more than Rupees Une Lac
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Appeal No: V2/19/RAJ/2022

31T ST /ORDER-IN-APPEAL

M /s Z;eal Polymers Pvt Ltd, Junagadh Road, Opp. Dhorivav, Dhoraji-360
410 (hereinafter referred to as appellant) ‘against Order-in-Original No.
23/AC/NS/2021-22 dated'_ 31.12.2021 {(hereinafter referred to as ‘impugned
order’) pa.ssed by the Assistant Commissioner, Central GST Division, Rajkot-1I

(hereincfter referred to as ‘adjudicating authority’):-

2.  Briefly stated, the facts of the case‘are that the appellant was engaged in
manufacture of excisable goods falling under Chapter 39 of the Central Excise
Tariff Act, 1985. The appellant was availing the benefit of value based exemption
under Notification No.08/2003-CE dated 01.03.2003. During the course of audit
for the period October 2065 to March 2008, it was found that the appellant had
deducted the value of their goods which were returned/ rejected by their
' custorﬁers, for the purpose of determinilig_the aggregate value of clearance for
home consumption under the said notification. Therefore a show cause notice
dated 14.10:2010 was served on the appellant demanding Central Excise duty
of Rs.1,61,465/-. A demand of Rs.1,56,593/ - for the F.Y 2007-08 was confirmed
by the adjudicating authority and the same was upheld by the Commissioner
‘{Appeals). On filing appeal, Hon'ble CESTAT, vide Final Order No.A/11376/2019
dated 16.07.2019, set aside the order and remandéd back the matter to
adjudicating authority. By the impugned order, the adjudicating authority has
again confirmed the demand of Rs.1,56,593/- and imposed penalty of
Rs.1,56,593/- under Section 11AC of the Central Excise Act, 1944 and
Rs.5,000/- under Rule 25 of the Central Excise Rules; 2002.

3. The appellant filed appeal wherein they, inter alia, submitted that the

demand confirmed without considering the fact that the goods cleared after
‘ repairing could not have been considered as manufacturing goods and the said
. clearance could not form part of value of clearance under Notification
No.08;2003-CE. The appellant submitted that the total turnover for F.Y 2007-
08 did not exceed exemption limit in as much as the clearance value included
clearance for export. The appellant submitted that they had submitted a
statement showing value of clearance of rejected goods and the adjudicating
authority ought to have excluded the said value from the fotal value of clearance.
They submitted that the adjudicating authority erred in ignoring the decision of
Hon’ble Supreme Court in the case of CMS Computer-2005 (182) ELT.20 (SC}.
The appellant contended that evidences produced along with the submission
dated 15.03.2021 proved beyond doubt that the appellant had received fejccted
ds and issued credit notes. The appellanf submitted that the adjudicating
rity erred in imposing penalty of Rs.1,56,593/- under Section 11AC of the
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Appeal Mo: V2/19/RAJI2022

Central Excise Act, 1944 and Rs.5,000/- under rule 25 of the Central Excise ~
Rules, 2002.

4. Advocate Paresh Sheth appeafed for personal hearing on 2.11.2022
and reiferated the submissions made in the appeal. He submitted that the
Tribunal had remanded the matter to the lower authority to verify the facts
from the documents to determine the value of sale returns and the same
should not be included in the aggregate value for the purpose of exemption
limit under Notification No.08/2003-CE. The lower authority, fhoug.;h, in
paragraph 15.2 has correctly determined the value as Rs.9,50,200/-, in
paragraph 16.1 has wrongly concluded that this value is not to be excluded
for calculation of aggregate wvalue for the purpose of Notification
No.08/2003-CE. He submitted that categories e,f,g,h of the Sr. No.1 of the
table to the notification refer to the manufactured goods and not to the sale
returns. Therefore, observations of lower authority are not correct and
amount to disobedience to the directions by the Tribunal. He requested to
set aside the Order-in-Original and allow benefit of the notification after
deducting value of sale returns from the overall value of the turnover as per

the balance sheet.

3. I have carefully gone through the facts of the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The éo:;tentious issue be'fore me is whether the value of returned
- goods/rejeéted goods is to be included in the value of clearance for the purpose
of computing the aggrégatc value of clearance for the purpose of granting benefit
under Notification No.08 /2003-CE dated 01.03.2003.

6. In this regard, I find that, in the first round of litigation the demand was
confirmed by the lower au:thority as well as by the Appellate Commissioner.
Hon'ble CESTAT, vide Final Order No.A/11376/2019 dated 16.07.2019, set
aside the order and remanded back the matter to adjudicating authority with the

following observations:

“We have heard both the sides und perused the records. We find that the appellani s claim
is that total sale value includes the value of reissued return/rejected goods also. The value
thereof should not be included in the uggregate value for the purpose of exemption limit
under notification No.08/2003-CE. We find that appellants could not satisfy 1o the lower
authority with documentary evidence that out of total sales shown in the Balance Sheet

" how much portion is for the fresh manufactured sale and how much is against the returned
. goods. Unless and until this fact is established, the claim of the appeliant camnot be
- accepled. Therefore, in the interest of justice, we grant one more opportunily -to the
uppellant to satisfy the Adjudicating Authority regarding bifurcation of sale value o newly
manufactured goods and sale value against the return/rejected goods, if any. For this, the
appellant must produce all the invoice copies, balance sheets, ledgers of sales return, elc.
As per our above discussion, we set aside the impugned order and allow the appeal by way
of remand to the Adjudicating Authority. Since the matter is very old of vear 2011, we
expect the Adjudicating Authority to pass the fresh order within a period of 3 months from
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Appeal No: V2/19/RAJ/2022

6..1 From the above cbservations of Hon’ble Tribunal it is very clear that the
_ value of reissued/ rejected goods is not to be included in the aggregate value for
the purpose of exemption limit under Notification No.08/2003-CE. As per the
direction contained in the _above order, the matter was remanded back for the
sole purpose of bifurcating the value of returned / rejécted goods. As pointed out
by the appellant, the adjudicating authority has bifurcated the value of ‘sales
return’ to the tune of Rs.9,50,200/- as meﬂﬁoned at paragraph 15.2 and 16 of
the impugned order. Thus, without going to identify each and every consignment
of goods returned with the goods cleared under originally issued invoices, the
adjudicating authority should have followed the direction contained in the order
of Hon'ble Tribunal. When the appellant was able to give bifurcation of the value
of returned gobds,.there wﬁs nd need for the adjudicaﬁng authority to go beyond
the direction of the Tribunal and include such value in .th_é aggregate value of
clearance for determining the eligibility of Notiﬁéation No.08/2003-CE. The
. . adjudicating authority, however, confirmed the demand on the value of
returned/ rejected goods amounting to Rs. 9,50,200/- for the F.Y. 2007-08 in
tofal defiance to the order of Hon'ble Tribunal. Thcrcforc,ﬁth'e demand of duty is
not sustainable. Since the demand is not sustéinable, there is no question of

imposing any penalty.

7. In view of above, I set aside the impugned order a.tjd_a.llqw the appeal with

consecuential relief, if any.
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8. The appeal ﬁled-by the Appellant is disposed off as above. .
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