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Any person aggrieved by this Order-in-Appesl may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA 1944 / Under Section
86 of the Finance Act, 1994 an appeal liea to
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The special bench of Customs, Excise & Service Tax Appeilate Tribunal of West Block No. 2, R.K. Puram, New
Deihiin all matters relating to clasmﬁca.twn and valuation.
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The ap, Beal under sub section ((JA] of 'S_)A.} of the section 86 the Finance Act 1994, shail be filed in For ST.7 as

prescribed under Rule 9 {2 &9 e Service Tax Rules, 1994 and shail be accompanied by a copy of order
of Commissioner Cen or Comimisaioner, Central Exuse {Appeals] {one of which shgll be a certified
copy) and copy of the orde:r passed by the Commissicner the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Exc:lse Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Fingnce Act, 1994, an al against this order shait lie

before the Tribunal on payment of 10% of the duty demand where duty or dgfy and penalty are in dl.spute or

penaity, where penalty alone is in dispute, provided the amount of pre- deposit payable would be subject to a
ceiling of Rs. 10 Crores,
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Appeal No: V2/16/RA1/2022

~ 3rfi9 3R /ORDER-IN-APPEAL
‘ M /s Flowtech Engineering Pvt. Ltd., Plot No.20 to 27, Survey No.277, Rani
Industrial Area, Opp. Kanertya Qil Mill, N.H.8-B, Gondal Road, Shaper (Veraval),
Rajkot—360. 024 (hereinafter referred to as ‘appellant} ‘against Ordcr_—in—Original
No. 13/AC/NS/ 2021-22'dated. 17.11.2021 (hereinafter referred to as ‘impugned
order’) passed by the Assistant Commissioner, Central GST Division, Rajkot-II

(hereinafter referred to as ‘adjudicating apthority’]:— ‘

2. Biiefly stated, the fac;cs of the c;else are that the appellant was engaged in
mémufacturc 'of submersible pumps and pump sets falling under Chapter 84 of
the Central Excise Tariff Act, 1985. During the course of audit for the year 2016-
17, it was observed that the appellant had wrongly availed Cenvat credit on
‘services of after sale services during warranty period. Since the service provided -
was after sale of goods, it éppeared that the said service is not covered under
definition of ‘input service’ and hence a show cause notice dated 07.02.2018 was
: issﬁed for recovery of Cenvat Credit of Rs.12,46,706/-. The notice was decided
by Ordecr-in-Original No.OS/DC/KG/QOlSJ_—QO dated 23.08.2019 by which the
demand was confirmed and penalty equal to the amount confirmed was imposed
under rule 14 of Cenvat Credit Rules, 2004 read with Section 11AC of the Central
Excise Act, 1944. The appcllémt carried forward the matter to Appellate
Com’rr;issioner who allowed the appeal on merits vide Ordef~in—Appeal dated
27.02.2020 subjected to verification of certificate dated 04.10.2019 of the Cost
Accountant by the adjudicating authority. The adjudicating authority, by the
impugned order, has again confirmed the demand on the ground that the
appellant did not produce documents showing quantum of warranty and after
sales services given to customers free of charge as part of sales conditioﬂs. Hence

the present appeal.

3. The appellant filed appeal along with applicaﬁon for condonation of delay

- wherein they, inter alia, contended as under:

* The adjudicating authority has travelled beyond the scope of the show
cause notice as the case of the department initially was that Cenvat credit
was not available as the activity of manufacturing of goods and after sales
service are two different activities and that service provided towards
repair/ 'rccondit'ioning of goods which already have been sold by the
appellant were not used in relation to manufacture of final product.

¢ There is no dispute that the appellant was providing after sales service

through M/s Gokul Pump Service Centre, Rajkot. Invoices were raised by
M/s Gokul Pump Service Centre for providing services to customers during

warranty period and the appellant availed Cenvat credit of such input

. L] .
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Appeal No: V2/16/RAI/2022

during wan;ant period and becomes part of assessable value for the
purpose of paying duty of excise, The Commissioner (Appeals) in his 'order
dated 27.02.2020 had ruled that Cenvat credit is admissible to the
appellant. _ ‘

» The adjudibating authority has passed the order in total disregard to the
directions given by the Commissioner, (Appeals) as it was not an order for
remand, but allowing the appeal after verification.

o Allthe supporting document were submitted to the adjudicating authority
and it was mentioned in the impugned order itself at paragraph 14.1 and
paragraph 19. The adjudicating authority has contradicted his ﬁnclings
and wrongly menﬁoned that the appellant had not produced the required
documents. ' |

o The basis on which the Cost certificate has been discarded itself is faulty.

The appellant is manufacturing about more than 2200 types of pump sets

and submersible pumps and it was not practically possibie to prepare cost
chart for each type of pump and pump set and only 15 types of pumps
which constitute major chunk of sales were selected and cost sheet
prepared.

e There is not a single allegation or even mention in the show causc notice
based on which extended period invoked and the demand has been
confirmed without examining this fact.

s Since the demand of duty/ Cenvat cfredit itself is not maintaina}_ﬂe, no

interest is payable and no penalty is imposable.

4. Shri R.C. Prasad, consultant appeared for personal hearing on
29.11.2022 and hand over written submissions. He réiterated the subm:ssions
made in the grounds of appeal. He submitted that despite clear directions from
the appellate authority that appeal has been allowed and the benefit is
admissible subject to verification of cost accountant certificate, the adjudicating
authority has mistaken it as de novo proceedings to overturn the Order-in-
Appeal. His findings in paragraph 19 and paragraph 23 regarding non-
submission of required documents are contradictory. His rejection of Cost
Accountant’s certificate on grounds of minute difference is cost of raw material
and in the profit margin vis-a-vis balance sheet is unfair and wv.ithout

appreciation of operational factors and methods of averaging for various models

of the products. He, therefore, requested to set aside the Order-in-Origiral and

allow the appeal.

4.1 In the written submission the appellant reiterated the submissions made

in the grounds of appeal.
First of all I would like to take up- fhgf‘;.abgligg_{:i'or_; for condonation of delay
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Appeal No: ¥2/16/RAJ/ 2022

filed by the appellant. I find that the date of communication of the order is
21.11.2021 and the appeal has been filed on 15.02.2022 and thus there is delay

in filing appeal. However, as-per Order dated 10.01.2022 of Hon’ble Supreme
" Court in Misc. Application No.21 of 2022 in Misc. Application No.665 of 2021 in
Suo Mote Writ Petition (C) No.3 of 2020, the period from 15.03.2020 till
28.02.2022 shall stand excluded in computing the period of limitation and all
persons shall have a limitation period of 90 days from 01.03.2022. In view of the
above, | consider the appeal to be filed within prescribed time limit as per Finance

~ Act, 1994 and proceed to decide the appeal on its merits.

6. I have carefully gone through the facts of the case, the impugned order, -
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand and imposing penalty is correct, legal and proper

or not.

7. After going through the facts of the case, I find that the issue regarding
" availability of Cenvat credit on after sales service during warranty period of the
goods was already decided on merit by my predecessor vide Order-in-Appeal
No.RAJ-EXCUS-000-APP-042-2020 dated 27.02.2020. In the said order, it

mentioned as under:

“6.1 ... Therefore, after relying on the above judgments delivered on similar issues, [
am of the considered view that the expenses incurred towards maintenance services of the
final goods under warranty period are also entitled fo- input service credit subject to the
verification of the contention of the appellant that the element of post manufacturing
expenses related to warranty were included in the asse$sable value of the final goods under
warranty period, as Certificate dated 04.10.2019 issued by Shri M.J. Suvagiya, reflecting
that the element of warrant expenses/ cost has been added in arriving at the cost of
production. In view of above discussion, I hold that the appellant has correctly included
cost of after sale service in the transaction value and therefore, entitled for the Cenvaf
credit subject to verification of certificate dated 04.10.2019 of the Cost Accountant by the
adjudicating authority for the relevant period. .

-

7. In view of the foregoing paras, the appeal is allowed on merits, subject to the
verification, as given at para 6.1 above.”

7.1 From the above, it is evident that the appeal has been decided on merits
and the adjudicating authority was only réquired to verify the certificate dated
04.10.2019 issued by the Cost Accountant as to whether the element of post
manufacturing warrant expenses was included in the assessable value. In the
impugned order the adjudicating authority, however, observed at paragraph 24.1
of the impugned order that for the appellant it was required under Cenvat Credit
Rules, 2004 to maintain proper records when availing CENVAT credit and it was
their responsibility and they should have submitted proper documentary

evidences showing the quantum of warranty and after sale services given to

M/ ' Page 5 of 7




Appeal No: ¥2/15/RAJ/2022

Rules, 2004. Thus, the adjudicating authority traversed beyond the direction

contained in the Order-in-Appeal.

8. I also find that the adjudicating authority at paragraph 19 of the im pugned
order has given various elements such as material consumed, direct E€Xpenses,
indirect expenses and warranty expenses in the table. He also observed at
paragraph 19.2 of the order as under:
“19.2 1 find that, the noticee has submitted detailed chart / sheet showing the cost of raw
material consumed in the production activities of their various finished goods. i hey also
submitted sample copies of purchase invoices of their raw materials consumed i support
of their costing pattern. 1 also find from the sample sale bill / Tax invoices af various final
goods / different types of pumps submitted by the noticee that, the price without excise duty

as mentioned in the Tax invoices are overall in accordance with the costing pattern
mentioned in the above table.”

At the same ﬁme, the adjudicating authority at paragraph 23 of the order has
mentioned that even after being asked, the noticee failed to produce ;my
documentary evidence and further bifurcation of the expenses. Thus, as pointed
out by the appellant in their grounds of appeal, the findings of the adjudicating
authority are contradictory. Once appellant produced different elements of
costing before the adjudicating authority and if one of the elements for costing
is warranty expenses, I am of the considered view that the adjudicating
authority ought to have allowed the Cenvat créedit. The direction conta:ned in
the Order-in-Appeal dated  27.02.2020 ‘;vas just to verify whether the said
element of warrant charges was included in the costing of final products. In the
present case, I find tlhat, as per the defailé mentioned in the table at paragraph
19, the element of costing produced by the appellant contained warranty
expenses. Hence there should not be any impediment in implementing the order
passed by the Commissioner (Appeal) allowing the Cenvat credit. Accordingly, 1

hold that the impugned order is not sustainable.

9. In view of above, 1 set aside the impugned order and allow the appeal with

consequential relief, if any.
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10. The appeal filed by the Appellant is disposed off as above.

/ Attested 0{
T _ \
\./ ‘ - é | ,#Lq.vuﬂ,\-/
Supsrirténdent (@Hmﬁlﬁ’ﬁsmv PRATAP SINGH) -

Central GST (Appeals) SU (3idid)/Commissioner (Appeals)
By RPA.D, Rajkot
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Appeal No: V2/16/RAJ/2022
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