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34i<T 3IT¢NT /ORDER-IN-APPEAL

M/s ‘Goldstar Battery Pvt. Ltd (Now Goldstar Power Ltd), Rajkot Road,
Hapa, 'fjhuvav, Jamnagar—361 120 (hereinafter referred to as the appellant) has
filed appeal No.552/RAJ/2021 against Order-in-Original No. AC/JAM-
1/CEX/ 07/2021—22dated '15.11.2021 (hereinafter referred to as ‘impugned
. order’) passed by the Assistant Co_mmissioner, Central Excise 8& CGST, Division-

1, Jamnagar (hereinafter referred to as ‘adjudicating authority’).

2. Facts 6f the case in brief are that during the course of audit it was noticed
that (1} the abpellant had availed Cenvat credit on purchased trading goods which
“have not relationship with the manufacture of final product, (ii} the appellant
had purchased and sold scrap of used batteries but not reversed Cenvat credit
on common input services to the extent of six percent of value of exempted goods
as required under rule 6 of Cenvat Credit Rules, 2004 and (iii) the appellant had
written off capital goods from the books of account but not reversed Cenvat credit
as required under rule 3(5A)(a) of Cenvat Credit Rules, 2004. Therefore a show
cause notice dated 23.04.2020 was issued demanding Cenvat credit of
Rs.6,05,719/-, Rs.7,39,999/- and Rs.45,681/- under rule 14 of Cenvat Credit
Ruies, 2004 and proposing to impose penalty under Rule 15(2) ibid read with
" Section 11AC of Central Excise Act, 1944. The adjudicating authoritf confirmed

the said demand and imposed penalty equivalent to the duty confirmed.

3.1 Being ‘aggrieved, the-appellant filed the appeal wherein they, inter alia,
contended that the adjudicating authority had erred in confirming the demand
of Rs.6,05,719/- ignoring the fact that the goods were exported after verification
by Range Superintendent and after stuffing in the factory premises and also
ignoring the fact that the appellant has received refund of duty paid. The
appellant submitted that the department had knowledge of the fact that the
goods exported were traded goods and hence extended period of limitation is not
applicable. The apl:lrellant'also contended that the finding of the adjudicating
authority that H3N code of the goods exported is different from HSN code under
the invoice on which the goods purchased is beyond the scope of show cause

. notice!

3.2 The appellant submitted that the adjudicating authority erred in
confirming the demand of Rs.7,39,999/- c;n the ground that the appellant had
wrongly classified the scrap under heading No.8548 as the same is beyond scope
of show cause notice. They contended that they were declaring such clearance

in ER-1 returns. The appellant contended that the adjudicating authority had

Sagled the fact that the appellant had reversed proportionate credit on such

}1/“ 6 | Page 3 of 8




V2I552/RAJI2021
" clearance as per rule 6(3A) of Cenvat Credit Rules, 2004.

3.3 The appellant submitted that the adjudicating authority had errcd in
‘confirming the demand of Rs.45,681/- as the capital goods were only written off

in the books of account and were not removed from the factory premises.
The appellant submitted that no penalty is imposable on them.

4. = Advocate Paresh Sheth appeared for personal hearing on 09.11.2022 and
submitted a set of documents under a covering note. He reiterated the
submissions made in the appeal and stressed upon the fact that there was no
suppression on their part in view of the ARE-1, ER-1 returns, Shipping bills filed
and the audited books of account maintained by them. Also, as the written off
capital goods wete not removed, duty cannot be demand on the same. The
finding of adjudicating authority in respect of the battery container scrap are
self- contradictory. He submitted a copy of citation of latest Calcutta High Court
judgment in case of CCE, Bolpur Vs Hindustan Cables dated 15.06.2022. In view

of above, he requested to set aside the Order-in-Original.

3. I have carefully gone through the facté of the case, the impugned crder,
grounds of appeal in the appeal memorandum. The issﬁes involved in the present
appeal are (i) availing.Cénvat credit on trading goods which have not relatioriship
with the manufacture of final product, (ii) non-reversal of Cenvat credit on
common input services to the extent of six percent of value of exempted goods
as required under rule 6 of Cenvat Credit Rules, 2004 and (iii) non-reversal of
Cenvat credit on capital goods written off from the books of account as reguired

under rule 3(5A){a) of Cenvat Credit Rules, 2004.

6.1 Regarding the issue of Cenvat credit on trading goods, the adjudicating |
authority has held that since the trading goods have no relationship whatsoever
with manufacture of goods, they are not covered under the deﬁnitior; of ‘inputs’
under rule 2(k) of Cenvat Credit Rules, 2004. In this regard, I find that the goods °
which have no relationship whatsoever with manufacture of goods are excluded
from the definition of ‘inputs’ under rule 2(k) of Cenvat Credit Rules, 2004.
However, it is not forthcoming from the show cause notice or from the impuigned
order as to whether the traded goods can be used in the manufacture of final
products. Rule 3(5) of Cenvat Credit Rules, 2004 provided for clearance of inputs
or capital goods as such frem the factory. 1 also find that Rule 16 of Central
Excise Rules 2002 provided to take credit of duty on goods brought to the fa(:- Lory.

Rule 16(1) is reproduced hereunder:
“Rule 16. Credit of duty on goods brought to the factory. - (1) Where any goods on which
duty had been paid at the fime of removal thereof are brought to any factory for heing re-made,

refined, re-conditioned or for any other reason, the assessee shall state the particulars of such
ipt in his records and shall be entitled to take CENVAT credit of the duty paid as if such
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goods are received as inputs under the CENVAT Credit Rules, 2002 and utilise this credit
according to the said rules.”

6.2 if the contention of the adjudicating aﬁthon'ty is accepted, then the
provisions of rule 3(5) of Cenvat Credit Rules 2004 and Rule 16 of Central Excise
Rules 2002 will become redundant. It is also ﬁoteworthy that the export was
made under the supervision of the concerned Range Officer and the appellant
had mentioned ‘Under rule 3(5) of Cenvat Credit Rules 2004 (removal as such)’
in the ARE-1. Therefore, I am of the considered view that Cenvat credit on bought
" out items cannot be denied. I find support in the case of S. Kumars Nationwise
Ltd-2014 (312) E.L.T. 725 (Tri. - Del.) wherein it is held as under:

“6.  On careful examination of the submissions made from both the sides and the impugned order,
1 find that Rule 16 provides to take credit of duty on goods brought to the factory. Rule 16(1) is
reproduced hereunder :

“Rule 16. Credit of duty on goods brought to the factory. - (1) Where any goods on which duty
had been paid at the time of removal thereof are brought to any factory for being re-made, refined,
re-conditioned or for any other reason, the assessee shall state the particulars of such receipt in
his records and shall be entitled to take CENVAT credit of the duty paid as if such goods are
received as inputs under the CENVAT Credit Rules, 2002 and wtilise this credit according to the
sard rules. "

7. As per sub-rule (1) of Rule 16, the assessee is entitled to take cenvat credit on the goods which
were brought to their factory for being re-made, refined, re-conditioned or for any other reason.

The assessee is entitled to take cenvat credit on receipt of such goods as inputs. The Board's

Circular No. 283/117/96-CX., dated 31-12-1996 has clarified that if the inputs are exported as

such on that also the cenvat credit is available 10 the assessee. Further, I find that in the case of
the Tapsheel Enterprises, this Tribunal has clarified that if the goods are brought to the factory for
any other reason to be held bringing the goods in by the appellant for the purpose of testing and
repacking is permissible. The interpretation that the goods cre brought to the factory for any other
reason can be treated as goods can be removed as such.

8. From above discussion, 1 find that the appeltant has taken cenvat credit on the finished goods
when they were brought top their factory but instead of any process they exported the same on
jrayments of duty as such. From the clarification of the Board and as per Rule 16 of Central Excise
Rules, 2002, the appellant is entitled to Cenvat credit on the same. Accordingly, the impugned order
is set aside and the appeal is allowed. ™

6.3 In view of the above, I set aside the demand of Rs.6,05,7 19/- confirmed
under rule 14 of Cenvat Credit Rules, 2004.

7.1 Rega.rding the issue of non-reversal of Cenvat credit on co'mnibn input
services to the extent of six percent of value of exer‘npté'd.goods as required under
rule 6 of Cenvat Credit Rules, 2004, the appellant had contended that they have
reversed proportionate Cenvat credit on common input services ‘while the
adjudicating authority confirmed the demand @ 6% of vajue of ekempted goods
sold. In this regard, [ find that even t.houg;h the appellant had made the
" submission before the adjudicating authority that it is ‘we‘ll..settled proposition of
law that if the assessee proportionately reverse the Cenvat Credit, then benefit
of Rule 6(3A]’ of ,_Cclnvat Credit Rules, 2004 should be extended, the adjudicating
authority, in. the impugned order, has not given any findings on the said
"-;sit;un of ti’le appellant. Rule 6(3A) of Cenvat Credit Rules, 2004 reads as
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“(34) For determination of amount required to be paid under clause (ii) of sub-rule (2, the
manufacturer of goods or the provider of ouput service shall follow the following procedure and
conditions, namely - '

{a) the manufacturer of goods or the provider of output service shall intimate in writing 1o the
Superintendent of Central Excise giving the following particulars, namely :- '

(i} name, addvess and registration number of the manufacturer of goods or provider of output <ervice;
(ii)date from which the option under this clause is exercised or proposed to be exercised;

(iii)description of inputs and input services used exclusively in or in relation to the manufcciure of
exempted goods removed or for provision of exempted services and description of such exempted
goods removed and such exempited services provided;

(ividescription of inputs and input services used exclusively in or in relation 1o the manufa:(ure of
non-exempted goods removed or. for the provision of non-exempted services and description of such
non-exempled goods removed and non-exempted services provided,

(v} CENVAT credit of inputs and input services lying in balance as on the date of exercising the option
under this condition;

(b)the manufacturer of final products or the provider of output service shall determine the credit
required to be paid, out of this total credit of inputs and input services taken during the month, denoted
as T, in the following sequential steps and provisionally pay every month, the amounis detcrmined
under sub-clauses (i) and (iv), namely -- '

(i} the amount of CENVAT credit attributable 10 inputs and input services used exclusively in or in
relation to the manufacture of exempted goods removed or for provision of exempted services shall be
called ineligible credit, denoted as A, and shall be paid; :

(iijthe amount of CENVAT credit attributable to inputs and input services used exclusively is1 or in
relation to the manufacture of non-exempited goods removed or for the provision of non-ex mpted
services shall be called eligible credit, denoted as B, and shall not be required to be paid,

(iiijcredit left after attribution of credit under sub-clauses (i) and .(ff) shall be called common credit,
denoted as C and calculated as, - '

C=T-(4+B);

Explanation. - Where the entire credit has been attributed under sub-clauses (i} and (ii}, namely
ineligible credit or eligible crediz, there shall be left no common credit for further attribution:

(iv} the amount of common credit atiributable towards exempted goods removed or for
provision of exempted services shall be called ineligible common credit, denoted as D and calculuted
as follows and shall be paid, -

D= (F/F)xC;
where E is the sum total of -

{a}value of exempied services provided, and

(b) value of exempted goods removed, durin g the preceding financial year;
where F is the sum total of - |

{a) value of non-exempted services provided,

(b) value of exempted services provided,

(c) value of non-exempied goods removed, and

(d) value of exempted goods removed, during the preceding finomcial year :

Provided that where no final products were manufactured or no owiput service was provide in the
preceding financial year, the CENVAT credit antributable to ineligible common credit shall be <icemed
to be fifty per cent. of the common credit;

(v) remainder of the common credit shall be called eligible common credit and denoted as G, where,
G=C-D.

Explanation. - For the removal of doubts, it is hereby declared that out of the total credit T which
is sum total of A, B. D, and G, the manufacturer or the provider of the output service shall he able
to attribute provisionally and velain credit of B and G, namely, eligible credit and eligible ccmmon
credit and shall provisionally pay the amount of credit of A and D, namely, ineligible credit and
ineligible common credit;
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(vi) - where manufacturer or the provider of the autput service fails to pay the amount
detcrntined under sub-clause (i) or sub-clause (iv), he shall be liable to pay the.interest from the due
duie of payment till the date of payment of such amount, at the rate af fifieen per cent. per annum.

7.2 On analysis of Rule 6(3A), I find that while exercising the option, the
manufacturer of goods or the provider of output service shall intimate in writing
to the Department regarding the option exercised. In the present case, admittedly
there 1s no intimation given .by the appellant informing the exercise of his option.
In the case of Cranes & Structural Engineers-2017 (347) E.L.T. 112 (Tri. - Bang.)
Hon’bl Tribunal held that the said rule does not say anywhere that on failure to
. intimate, the manufacturer/ service provider would lose his right to avail second
option of reversing the proportionate credit and that Sub-rule (3A) of Rule 6 is
only a2 procedure contemplated for appl.ication of Rule 6(3). Thus, in my
considered view, the appellant is required to reverse only proportionate Cenvat
credit under Rule 6(3A) of Cenvat Credit Rules, 2004. The adjudicating authority
shall verify the calculation and reversal of credit done by the appellant and if
there is any amount still required to be paid, inform the appellant who éhall pay
the same with applicable interest along with amou.nt of penalty under Section
11AC read with rule 15 of Cenvat Credit Rules 2004 w_hich shall be proportionate

to the quantum of amount to be reversed under Rule 6(3A).

8.1 Now coming to the issue of non-reversal of Cenvat credit when value of
capital goods were written off in the books of account of the appellant, I find that
the adjudicating authority has confirmed the demand in terms of Rule 3{5A)(a)(ii)
" of Cenvat Credit Rules, 2004. The appellant, on the other hand, contended that
provisions of Rule 3(5A) o.f Cenvat Credit Rules, 2004 are not applicable in their
case as the éapital goods were only written off in the books of account and were

- not removed from the factory premises. Rule 3(54) of Cenvat Credit Rules, 2004

reads as under:

“(54) (a) If the capital goods, on which CENVAT credit has been taken, are removed after
being used, the manufacturer or provider of output services shall pay an amount equal to
the CENVAT Credit taken on the said capital goods reduced by the percentage points
calculated by straight line method as specified below for each quarter of a year or part
thereof from the date of taking the CENVAT Credit, namely :-

(i) for computers and computer peripherals :
for each quarter in the first year @ 10%

for each quariter in the second year @ 8%

for each quarter in the third year @ 5%

| for each quarter in the fourth and fifth year @ 1% .
(ii) for capital goods, other than computers and computer peripherals @
2.5% for each quarter : o

Providéd that if the amount so calculated is less than the amount equal to the duty leviable
transaction value, the amount fo be paid shall be equal to the duty leviable on

Naction value.
1
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(b) If the capital goods are cleared as waste and scrap, the manufacturer §haﬂ pavan s

amount equal to the duty leviable on transaction value.”
8.2 Plain reading of above provision of law reveals that it applies in a case
where capital goods on which Cenvat credit taken are removed after being used.
In the present case, I find that, there is no allegation of the appellant removing
capital goods from his factory. As such, the demand of Cenvat credit under rule
3(S5A)a)(ii) of Cenvat Credit Rules, 2004 is not sustainable under taw. I also find
that as per Rule 3(5B), if the value of any capital goods before being put t> use
is written off fully or partially in the books of account, then the manufacturer is
liable to pay an amount equal to Cenvat credit taken. In this case, the appellant
has put to use the capital goods and hence the ‘said provision is also not
applicable. Thus, the demand of Cenvat credit on this point is alsc not

sustainable on merits.
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9. The appeal filed by the Appellant is disposed off in terms of the findinigs

in paragraph 6.3, paragraph 7.2 and paragraph 8.2 above.

wantud / Attested
[ Hpl—
Superinterident (F¥ra Uy g/ SHIV PRATAP SINGH)

Centra! GST (Appeals) 3R (3did)/Commissioner (Appeals)
By R.P.A.D. Rejkot
A, : To
1 TR Tat fifires ' M/s Goldstar Power Ltd,

Wiﬁ)ﬁ e Rajkot Road, Hapa, Dhuvav,
Jamnagar-361 120
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