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Date of Order: 30.11.2022 Date of issue:
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Passed by Shri Shiv Pratap Singh, Commissioner (Appeais), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Depuiy/Assistant Commissioner, Centr:1
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

-

02.12.2022

B dterataufoa 1w od aar /Name & Address of the Appellant & Respondent :-

M/s. Maganbhai Bavabhai Sojitra, 970, Atkot Road, Part Plot Padariya
.Hanuman Temple, Ramod, Rajkot-360311
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Any person aggrieved by this Order-in-Appeal may ﬁlc an appes} to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appeilate Tribunal of West Block No. 2, R.X: Puram, New
Delhi in all matters relating to classification and valuation.
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. The appeal to the Appellate Tnbqué shall bc filed in qsladruphcate form EA-3 / as %escnbed under Rule 6 ol

. af Exmse A eal} Rules, an ACCOm; a%amst one which at least should b
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the bench ‘of any nommatefl &1 bank of the place where the bench of the Tribunal is situateds.
Application made for grant o STP.E_‘I be accompaxﬂcd by a fee of Re. 500/-,
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The a ealfunder sub section (2) and (24} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
5

prescribed under Rule 9 (2) &9{2A} of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certifiec
copy} and copy of the order passed by the Commissioner auth the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appesl to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is alsc °

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal ggainst this order shall lic
before the Tribunal on payment of 10% of the duty demended where duty or duty and penalty are in dispute, o:
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to ¢
ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tex, “Duty Demanded” shall include :

i) amount determined under Secton 11 D;

i1) amount of erroneous Cenvat Credit taken;

ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not ﬁglﬁo the stay application and appeal:

pending before any appellate authority prior to the commencement of ance [No.2} Act, 2014,
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i .
A revision a{:ion lies to the Under Secr to the Government of India, Revision Application Unit
M.lnlstl]':}’ of %gga.sr}lg:eﬁ Degartment of Revenge, 4 oor, Jeevan Deep Building, Parliament Stréet, New Delhi-
110007, under Section 35EE of the CEA'1944 in respect of the following case, governed by first proviso to sub-
secton (1) of Section-35B 1bid:
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in case of any loss of goods, wél‘ire tEe loss gceurs in trapsit from a factory to a warchouse or to another factory
or from one warehouse to another dunng the course of processing of the goods m & warchouse or in storagé
whether in a factory or in a warehouse

HRA ¥ aTg (S ap W aaaﬂﬁmfaanzgmaaiﬁﬁnfwﬁuwaﬁ)wwuﬂn‘émmw%@? o) &
AR ¥, &) 4 3 9ig] b 0 a1 & 3 Fata 1 I 81 _ .

In case of rebate of duty of éxcise on goods e?o_rted 10 any country or territory outside India of on excisabl:
material used in the manufacture of the goods which are exported to’any country or termtory outside India.
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Credit of any duty allowed tp be utilized towards payment of excise g}.lty on final products under the provisions
of this Act dr the Rule, ma{? there under suc mg‘yc? is Ii ssed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance [No.2) Act, %98
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EE of CEA, 1944, under Major Head of Account.
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The revision application be accompanied by a fee of Rs. 2 - where the amount involved in Rupees On:
Lac or less an 0007- where the amount inv)frolvcd is more tggfn Rupees One Lac. P
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311%r ISR /ORDER-IN-APPEAL

M/s Maganbhai Bavabhai Sojitra, 970, Atkot Road Part Plot,
Padaria, Hanuman Temple, Ramod, Rajkot-360 311 has filed appeal No.
V2/95/RAJ/2022 against Order-in-Original No. 49/AC/NS/2021-22
dated 29.03.2022 (hereinafter referred to as impugned order’) passed by
the Assistant Commissioner, Central Excise.& CGST, Division-II, Rajkot
(hereinafter referred to as ‘the adjudicating authority’)

2. Briefly stated, the facts of the case are that as per data received from
the Income Tax department, the appellant appeared to have received
various amounts as consideration for providing taxable service during the
period 2014-15. It appeared that the appellant had not obtained Service
tax registration and did not pay service tax. Thercforc,l a show cause notice
dated 25.09.2020 was issued to the appellant demanding service tax of
Rs.8,90,047/- and pfoposing penalty under Sections 77 and 78 of the
Finance Act, 1994. The adjudicating authority, by the impugned order,
had confirmed the demand along with interest under Section 75 of the
Finance Act 1994. The adjudicating authority imposed penalty of
Rs.8,90,047/- under Section 78 of the Finance Act 1994, Rs.10,000/-
under Section 77(1){(a), Rs.10,000/- undef Section 77(1)(c) and and
Rs.10,000/ - under Section 77(2) of the Finance Act, 1994.

3.1 Being aggrieved, the appellant filed the present appeal wherein they,
inter alia, submitted that he had earned income from doing job work of
diamond cutting and- polishing and the same is exempted from service tax
vide Notification N0.25/212-ST dated 20.06.2012. The appellant
submitted that the adjudicating atzithority has failed to consider the
documents and clarification submitted by him vide reply dated 21.10.2020

through e-mail.

4. Chartered Accountant Chirag Arvindbhai Balani appeared for
personal hearing on 09.11.2022 and reiterated the submissions made in
the appeéll. He submitted that the appellant is a job worker for cutting and
boﬁshing of diamonds. Chartered Accountant certificate and the invoices
in this regard are attached with the appeal. They had replied to the show
cause notice vide their email dated 21.10.2020, but the lower authority
has not taken its cognizance and passed ex-parte order leading to gross
miscarriage of justice. As_they_‘ are not providing any taxable service, he

requested to set aside the Order-in-original.
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5. . . I have carefully gone thrbugh the facts of the case, the impugned
order and the submissions made in the appeal ‘memorandum as well at
the time of personal hearing. The moot guestion to be answered is whether

the demand confirmed by the adjudicating authority is legal and proper.

6. I find that th’é adjudicating authority has confirmed demand without
having any evidence of appellant providing taxable service. It is observed
that no investigation was carried out before issuing the show cause notice.
As per the impugned order, the appellant was asked to produce documents
vide letter dated 22.09.2020 and the show cause notice was issued on
25.09.2020 leaving a period of just two days for the appellant to produce
documents. Further, the reply submitted by the appellant through email
was also not considered while passing the order. On the other hand, the
appellant submitted certificate from Chartered Accountant and copies of
invoices issued, ledger account and profit and loss acéount in support of
their claim that the income earned is from job work of diamond cutting
and polishing. 1 find that job work in relation to cut and polished diamonds
and gemstones is exempted vide Sr.No.30(b} of Notification N0.25/2012—
ST dated 20.06.2012 which reads, as it stood at the relevant time, as _

under:

“30. Carrying out an intermediate production process as Jjob work in relation to -
{a) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones: or plain and studded jewellery
of gold and other precious metals, falling under Chapter 71 of the Central Excise
Tariff Act, 1985 (5 of 1986);

(c)any goods on which appropriate duty is payable by the principal manufaciurer, or

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder
coating, painting including spray painting or aulo black, during the course of
manufacture of parts of cycles or sewing machines uplo an aggregate value of taxable
service of the specified processes of one hundred and fifty lakh rupees in a financial
year subject to the condition that such aggregate value had not exceeded one hundred
and fifty lakh rupees during the preceding financial year.”

From the above, it is evident that the income earned from job work of cut
and polished diamonds and gemstones is exempted from service tax. There
is no evidence brought on record to prove that the income earned by the
appellant is other than from job work of cut and polished diamonds and
gemstones and hence taxable. Therefore, I hold that the impygned order,
confirming demand qf service tax and imposition of penalty, is not

sustainable.

7. In view of above discussions, I set aside the impugned order and

allow the appeal filed by the appellant.
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8. The appeal filed by the Appellant is disposed off as above
|ataa / Attested
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_ Superintendent  31qad (3MTi)/Commissioner (Appeals)
" Central GST (Appeals) _
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