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e 3TN /ORDER-IN-APPEAL

M/s Gokul Auto Indus’tfies, Rajkof-Jamnagar Highway, Targhadi-360
110, Dist. Rajkot has filed _appeal No. V2/18/RAJ/2022 against Order-in-
Original No. Refund (Rebate) 142/2021-22 dated 31.12.2021 (hereinafter
' referred to as ‘impugned order’) passed by the Assistant Commissioner, Central
Excise & CGST, Division Rajkot-1 (hereinafter referred to as ‘the adjudicating
. authority’) o

2. Briefly stated the facts of the case are that the appellant filed a refund
- claim of redemption fine paid amounting to Rs.10,00,000/-. The adjudicating
authority, by the impugned order, rejected the refﬁnd claim on the ground that
the said amount was paid under SVLDRS, 2019 and there is no provision of

refund of any amount which has been already paid under SVLDRS, 2019.

. 3.1 Being aggrieved, appellant filed the present appeal wherein they, inter alia,
submitted that the application for refund was filed in terms of érstwhile circulars,
including Circular No.1053/2/2017-CX dated 10.03.2017 for refund of pre-
deposit in view of the saving Clause viz. Section 142 of CGST Act, 2017 and. not
under Section 11B of the Central Excise Act, 1944,

3.2 The appellant submitted that Principal Commissioner while passing the

order dated 29.03.2016 had given option to pay fine in lieu of confiscation within
a period of 30 days from the receipt of order, but the appellant has not exercised
" the option before or after preferring an appeal before CESTAT till the department
pressurized for entertaining its declaration under SVLDRS, 2019,

3.3 The appellant submitted that they have paid thc fine when the designated
committee opined that the declaration filed will be entertained only when the .
. redemption fine amount is paid and the appellant had paid the amount under
compulsion. The appellant submitted fhait payment of fine was not under
SVLDRS, nor was it part of the said schcmé. As per the decision of Hon’ble High
Court in the Special Civil Application No.21744 of 2019 in the case of M/s Synpol
Products Pvt. Ltd., title of confiscated goods automatically shifted to the
appellant without.payment of fine once the amount payable under the SVLDRS
is paid. On being decided by Hon’ble High Court about fine not payable under
SVLDRS, 2019 the appellant filed the refund application and it amounts to

~ challenge only of decision of committeé to pay finc. )

3.4 The appellant submitted that since the matter had attained finality under
SVLDRS: 2019 and amount was not payable under the scheme and relief was

svaagngsible as per Hon'ble High Court decision supra, the department is duty
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bound to refund the amount. The appellant contended that it is erroneous to
observe that the said judgment did not include any comment regarding the cases
where the redemption fine has already been paid and discharge certificate (Form

No.SVLDRS-4) has been issued.

3.5 The appellant submitted that the declaration was under the category of
1itigation’ and sub-category ‘appeal pending’ and not under the.: ‘amount in’
arrear’ and therefore, neither ihe amount of duty nor the redemption fine was in
arrears. According to the judgment of Hon’ble High Court of Gujarat appellant
was liable neither to pay redemption fine to become eligible to file declaration
under SVLDRS, 2019 nor to include the amount of redemption fine in calculation
of arrears as per Section 121(cjof the SVLDRS, 2019.

3.6 The appellant submitted that refund of redemption fine is fully covered
under Section 142 of the CGST Act, 2017 in as much as an application for refund
of pre-deposit of the amount is made in view of the various instruction/circulars.
They contended that though it is not disputed in the impugned notice that the
amount of fine paid cannot be considered as deposit or pre-deposit, the same
cannot be disputed by travelling beyond the scope of show cause notice. The
appellant submitted that the dispute amount of redemption fine was paid only
when their appeal was pending before CESTAT that too at the behest and under

pressure of the department to entertain their declaration.

4. Chartered Accountants Devashti Sejpal and Shivani Rayjada appeared for
personal hearing on 10.11.2022 and reiterated the submissions made in the
appeal. They submitted that their application for SVLDRS,2019 was not being
admitted by department as they had claimed waiver of redemption fine also. Due
to this, they were forced to pay the redemption fine and thereafter their
application was admitted and they were allowed benefit of duty and penalty only.
 However, as they were eligible for benefit of redemption fine waiver and the same
was paid just to avoid rejeCﬁon of their entire application, they filed a refund
claim subsequently in view of the Hon’ble Gujarat High Court judgment dated
27.02.2020 in case of M/s Synpol Products Pvt Ltd, wherein it was clearly
mentioned in paragraph 12 that the order would apply to all the similarly
situated declarants. Therefore, their refund claim ha.s been wrongly: rejected by
the adjudicating authority. They requested to set aside the order-in-original
passed by the adjudicating authority and allow refund of redemption fine due to
them. '

5. I have carefully gone through the facts of the case, the impugned order
and the submissions made in the appeal memorandum as well at the time of

personal hearing. The cbnt_cntious issue involved in the present appeal is
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whether the appellant is entitled to refund of amount paid by them as fine in lieu
of confiscation on the insistence of the department to avail the benefit of
- SVLDRS, 2019 or otherwise.

6. .‘ The appeilant, in the present appeal, has mainly argued that as per
SVLDRS, 2019 redemption fine was not payable but tHere was full waiver from
fine and they were forced to pay the same by the department for getting their
application under SVLDRS, 2019 admitted. They have relied upon the decision
of Hon’ble High Court in Special Civil Appiication No.21744 of 2019 in the case
of M/s Synpol Products Pvt Ltd. The appellant contented that as per the order of
Hon’ble High Court no fine was payable and they are entitled for refund of fine
paid by them. However, I find that the contention of the appellant is fallacious
as Hon’ble High Court in the said order only said that as per Section 125 of the
Scheme a declarant cannot be made ineligible to file a declaration for non-
payment of redemption fine. On the contrary, Hon’ble High Court has held that,
~ the declarant is required to include redemption fine as part of the duty
‘ demanded, so as to calculate the amount in arrears as per Section 121{c) of the

Scheme. Paragraph 10 of the said order reads as under:

10, Inview of the above facts and situation, when the respondents had issued show cause
notice demanding excise duty together with confiscation of the goods in terms of Rule 23(a)
and (d) of the Central Excise Rules, 2002 and redemption fine in lieu of confiscation under
Rules 25 as goods were not available for confiscation, it is clear that by issuing the show
cause notice, the respondent has invoked Rule 25 of the Central Excise Rules, 2002 for levy
of redemption fine in lieu of confiscation as goods which were sought to be confiscated were
not available for confiscation. Therefore, the levy of the redemption fine equivalent to
demand of central excise duty under Rule 25 of the Central Excise Rules, 2002 would be an
amount in arrears as defined in Section 121(c) of the Scheme along with the amount of duty
which is recoverable as arrears of duty under indirect tax enactment. Theréfore, the test
which is required to be applied to ascertain what is the amount in arrears as per the Scheme,
it would include both the amount of duty as well as amount of redemption fing which is
required to be recovered from the taxpayers. The amount of redemption fine cannot be
treated separately than the amount of the duty under the Scheme. Therefore, the
interpretation made by the Board in the communication dated 20-12-2019 in order fo
consider the declaration made by the declarant, the payment of redemption fine is
prerequisite, is not tenable in law, because as per-Section 125 of the Scheme a declarant
cannot be made ineligible to file a declaration for non-payment of redemption fine.
Moreover, the declarant is required to include _redemption fine as part of the duty

demanded, so_as to calculate the amoun( in arrears as per Section 121(c) of the Scheme.

In the above order, Hon’ble High Court, in lucid language, held that declarant 18

required to include redemption fine as part of the duty demanded. As such, the
contention raised by the appellant in the present éppeal, that as per Hon’ble
High Court’s order no redemption fine was payable, is incongruous and the
amount of ﬁné paid by the appeal is to be considered as part of duty payable.
Furthér, as per SVLDRS, 2019 any excess amount paid is not refundable.

Section 130 (2) of the Finance {No.2) Act, 2019 reads as under:

- “2) In case any pre-déposit or other deposit already paid exceeds the amount
payable as indicated in the statement of the designated committee, the
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difference shall not be refunded.”
Thus, it is crystal clear that the amount of redemption fine paid by the appellant

L

is part of duty payable and they were required to include the redemption fine in
the amount of duty payable in their declaration. Since the amount of redemption
fine paid is part of duty and the case is settled under SVLDRS, 2019, the excess
payment made, if any, is not refundable as per Section 130(2) of the Finance
(No.2) Act, 2019. Accordingly, ! hold that the adjudicating authority has correctly
rejected the refund claim.

7. In view of above discussions, I do not find any infirmity in the order by
which adjudicating authority and accordingly, I reject the appeal filed by the
appellant. -
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8. The appeal filed by the Appellant is disposed off as above
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