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V2/465/RAJI2021

e 32Y /ORDER-IN-APPEAL

M/s Vrdj Corporation, Jamnagar (hereinafter referred to as the appella.ﬁt)
has filed appeal No.46/RAJ/2021 against Order-in-Original No. DC/JAM-
1/3T/01/2021-22 dated 4.06.2021 {hereinafter referred to as ‘impugned order’)

passed by the Deputy Commissioner, Central Excise & CGST, Division-I,

Jamnagar (hereinafter referred to as ‘adjudicating authority?.

2. Briefly stated the facts of the case are that investigation was initiated

against the appellant by the officers of Directorate General of Goods & Service

' Tax Intelligence, Vadodara (DGGI) and it was noticed that they had not paid

service tax on the works contract service provided to Agricultural Produce Market
Comunittee (APMC). It was also noticed that they have late filed ST-3 returns for
the period from October 2016 te March 2017 and April 2017 to June 2017 but
not ﬁaid late fee. It was further noticed that they had not paid interest of
Rs.3,02,640/ - on late payment of service tax of Rs.13,99,420/-. They have also
short paid service tax of Rs.20,10,509/-. Therefore a show cause notice was
issued demanding service tax of Rs.20,10,509/- under Section 73 of the Finance
Act,. 1994 and proposing penalty under Sections 76,77 (1)(d), 77(2)} and 78(1) of
the Finance Act, 1994 and also under Rule 7C of Service Tax Rules 1994. It was
also proposed to demand and recover interest of Rs.3,02;640 /- on late payment
of service tax of Rs. 13,99,420/—under Seétion 75 _q_f the Finance Act 1994, The

adjudicating authority, by the impugned order, confirmed the demand of

A Rs.20,10,509 /- along with interest under Section 75 of the Finance Act 1994 of

Rs.3,02,640/- and imposed penalty of Rs.20,10,509/- under Section 78 of the
Finance Ac£ 1994, Rs.lO,TOOO/ - under Section 77(1){d) Rs.30,000/- under
Section 77(2) of the Finance Act, 1994 and Rs.40,000/- under rule 7C of the
Service Tax Rules, 1994 read with Section 70 .of the Finance Act, 1994,

3.1 Being aggrieved, the appellant filed the present appeal wherein they, inter
alia, have contended that the Deputy Director, DGGI, Vadodara has no
jurisdiction to issue the show cause notice under the Finance Act. The appellant
subrﬁitted that the lower authority hés failed to invoke provisions of Section 73A
of thf: Finance Act and, therefore, the initiation of prbceeding itself was without
jurisdiction.

3.2 The appellant submitted that he had rightly claimed exemption under

" Sr.No.14(d) of Notification N0.25/2012-ST dated 0.06.2012 because he had

provided services of construction of sheds for APMC for storage of harvested
agriculture produce, which is not in dispute. Therefore, the appellant submitted

yie adjudicating authority had wrongly rejected exemption claimed on

L] .
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services provided to APMC on the ground that there was no specific mention of

‘Kishan Kalpriksha Yojna’ in the said notification.

3.3 The appellant further submitted that there was violation of principles of
natural justice in the adjudication process as the submissions made by the
appellant were not considered and no reason was given in the impugned order

for not accepting such submissions.

3.4 The appellant contended that the proceedihgs initiated against them were
barred by limitation and the extended period of limitation was invoked without
recording any ground or reason. Appellant submitted that audit officers had
noticed all the details of service tax from the appellant’s audited books of account
and this clearly showed that all the facts and details were in the 'appellant’s
records and reg:ilsters which were open_’to scrutiny and verification of the revenue
officers. The appellant contended that it is held in cases like Hindalco Industries-
2003 9161} ELT.346, Kirloskar Oil Engines Ltd-2004 (1 78) ELT.998 AND Martin &
Hariss Laboratories Ltd-2005 (185) ELT.421 that balance sheet being a public
document, when any informétion was disclosed or recorded in the balance sheet,
then the assessee cduld not be accused of suppressing' the fact because a ledger

and a balance sheet was a public document open to scrutiny.

3.5 The appellant submitted that any service tax was liable to be paid by i:hcm
under Reverse Charge Mechanism, then the appellant was legally entitled to
Cenvat Credit. When any ﬁayment of duty of tax by an assessee result in
 admissibility of Cenvat credit to the assessee himself, it is revenue neutral
situation not authorizing the Revenue to initiate any proceedings against them
as held in cases like Narmada Chematur Phannaceutic;als Ltd-2005 (1 '79) ELT.276
{SC), Coca-Cola India Put. Ltd-2007 (213] ELT.490 (SC), SRF Ltd-2007 (81)
RLT.479, PTC Industries Ltd-2003 (19) ELT.1046 and Reliance Industries Ltd-
2009 1244) ELT.253.

3.6 The appellant submitted that the present case was a case where all the
facts discussed in the show cause notice were within the knowledge of the
Department and hence the show cause notice was barred by limitation. There
being no contravention by way of suppression of facts with intent to evade
payment service tax on the part of the appellant, the invocation of extended
period of limitation was illegal and unjustified. They relied upon the cases of
Padmini Products-1989 (43} ELT. 195 (SC}, Chemphar Drugs & Liniments-1989 (40)
ELT.276 (SC), Continental Foundation Jt, Venture-2007 (216) ELT.177 {SC), Messrs
Jasiprakash Industries Ltd-2002 (146) ELT:481 (SC). -

3.7 The appellant submitted that the action of imposing penalties under |

Sections 77{1}(d) and 78{1) of the Finance Act, 1994 was also without jurisdiction

Page 4 of 6
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because no one could be penalized under different sections for the same offence.
They contended that it is required to be established that action of an assessee
was deliberate in the matter of penalty and this measure was to be resorted to
sparingly. In the facts of the present case no justifiable case of any malafide
intention to evade payment of duty is made and hence there is no justification
in the imposition of penalty. The appellant submitted that matter of penalty is
governed by the principles as laid down by the Hon’ble Supreme Court in the
land mark case of Hindustal Steel Ltd—1978 ELT.{JI 59) wherein it held that

 penalty should not be imposed merely because it was lawful to do so and

requested to set aside the Iﬁenalty and interest.

"4, The appellant was granted personal hearing on 06.09.2022, 12.10.2022,

18.10.2022 and 01.11.2022. The letters of personal hearing were sent by e-mail
also. It is also noticed that ¢énly one latter dated 06.10.2022 intimating personal
hearing to be held on 12.10.2022 was returned back undelivered. Thus, it

appears that the personal hearing letters were received by the appellant. But the

appellant failed to appear for personal hearing. No request for adjournment was

received either. Therefore, | am left with no alternative but to proceed to decide

the appeal ex-parte on the basis of facts available on record.

5. 1have carefuliy gone through the facts of the case, the impugned order,
grounds of appeal in the appeal memorandum. The question to be answered in
the present appeal is whether the appellant is eligible for exemption under
Sr.No.14(d) of Notification N0.25/2012-ST dated 20.06.2012 because he had

_ provided services of construction of sheds for APMC for storage of harvested

agriculture produce.

6. In this regard, I find that the adj'udicating authority has denied the
exemption under Sr.No.14{d} of Notification No0.25/2012-ST dated 20.06.2012
and confirmed the demand on the premises that the work done for APMC was
carried out under “Kishan Kapriksha Yojna” and there was no specific mention
of ‘Kishan Kalpriksha Yojna’ on infrastructure creation for gost-harvest and cold
storage facilities for agriculture produce. On the other hand, the appellant
submitted that he had rightly claimed exemfjtion under Sr.No.14(d) of
Notification No.25/2012-ST dated 0.06.2012 because he had provided services
of construction of sheds for APMC for storage of harvested agriculture produce,
which is not in dispute. Sr.No.14(d) of Notification No.25/2012-8T dated

0.06.2012 as it stood at the relevant time reads as under:

“14. Services by way of construction, erection, commissioning, or installation of original
works pertaining to,- ' '

o | Ay
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(d)  posi-harvest storage infrastructure for agricultural produce including a cold
storages for such purposes; or _ N ¥
0 " :
7.  Plain read ing of Sr. No.14{d) of Notification No.23 /2012-ST dated
0.06.2012 reveals that exemption was granted to services by way of construction,
erection, commissioning, or installation of original works pertaining to post-
harvest storage infrastructure for agricultural produce including a cold storages
for such purposes. In the present case, I find that, the appellant has constructed
covered shed for APMC. Though APMC is dealing with agricultural produce, it is
not disputed that the shed constructed is for storing agricultural produce in the
market yard for selling. The same does not qualify as post harvest storage, but
is a sfage much subsequent to it. Th.erefore, I am of the considered view that
exemption Sr. No.14(d) of Nouﬁcatlon No.25/2012-ST dated 0.06.2012 1s not
available to such infrastructure in the market, which is meant for sale through
market agents and is not for post harvest storage. The post harvest storage

activity is closely related to agricultural activity whereas storage in APMC shed

for sale in the market is no way related to harvesting activity. Therefore, the
demand of service tax amounting to Rs.20,10,509/- and penalties imposed
under Sections 77(1)(d), 77(2) and 78 of the Finance Act, 1994 are sustainable.
I observe that appellant has not contested the recovery. of interest of
Rs.3,02,640/- and penalty of Rs.40,000/- imposed under rule 7C of the Service
Tax Rules, 1994 read with Section 70 of the.Fina.ncc Act, 1994 and hence the

same are upheld.

8. In view of the above discussions and ﬁndingé, I reject the hppeal and
uphold the demand of service tax amountihg to Rs.20,10,509/-, interest of Rs.
3,02,640/-, penalty of Rs. 40,000/ - under Rule 7C and penalties imposed under
Sections 77(1){d), 77(2) and 78 of the Finance Act, 1994.
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9. The appeal filed by the Appellant is disposed off as above

ttested | \
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