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T 31H /ORDER-IN-APPEAL

M/s Shree Ram Borewell (Prop.\Rajnikant Bhikhabhai Patel), Office No.20,
Ajantha Commercial Complex, Gondal Road, Opp. Sadhna Bhel, Rajkot-360 001
(hercina.fter referred to as the appellant) has filed appeal No.29/RAJ/2022
against Order-in-Original No. 51 & 52/JC (MAN)/2021-22 dated 10.02.2022
.(heremafter referred to as ‘impugned brder’) passed by the Joint Commissioner,
Central Excise & CGST, Rajkot (heréinafter referred to as ‘adjudicating
authority’). ' ‘

2. Facts of the case, in brief, are that as per data received from the Income
Tax department, the appellant appeared to have feceived various amounts as
consideration for providing taxable service during the period 2014-15 and 2016-
17. It appeared that the appellant had not obtained Service tax registration and

did not pay service tax. Therefore, two show cause notices No.V.ST/Div-I-

RJT/JC/AS/76/2020-21 and No.V.ST/Div-lI-RJT/JC/AS/81/2020-21 both
- dated 29.09.2020 were issued to the appeilant demanding service tax of

Rs.81,26,508/- and proposing penalty under Sections 77 and 78 of the Finance
Act, 1994. The adjudicating authority, by the impugned order, had confirmed

- the demand of Rs.6,01,748/-- along with interest under Section 75 of the Finance

‘Act 1994 and dropped demand of Rs.75,24,760/-. The adjudicating authority

imposed penalty of Rs.6,01,748/- under Section 78 of the Finance Act 1994,
Rs.10,000/- under Section 7.7(1}(a} and Rs. i0,000/ - under Section 77{2) of the
Finance  Act, 1994. The show cause notice No.V.ST/Div- -
RJT/JC/AS/76/ 2020-2 1 was dropped.

3. Being aggrieved, the appellant filed the appeal wherein they, intér alia,
contended that the adjudicating authority erred in invoking extended period of

limitation as he failed to discharge onus of establishing presence of ingredients

-necessary to invoke extended period of time under Section 7391) of the Finance

Act, 1994, The appellant submitted that the adjudicating authority erred in
holding that the machine used for drilling water is not agriculture machinery
and hence cannot be considered as service for agriculture purpose. The appelilant
contended that department has specifically kept out the service drilling and
boring out of service tax net vide notification No.15/2005-ST dated 07.06.2005.
The appellant submitted that basic ingredients which are required to attract
penalty under Section 78 of the Finance Act, 1994 are missing in prgsent case
and hence imposing penalty is illegal.

4. Shri Divyesh Bhaptani, Chartered Accountant appeared for personal

g on 11.11.2022 and reiterated the submissions made in the appeal and
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those in the written submissions handed over during the personai hearing. He
submitted that.the appellant’s activity of drilling bore-wells in agricultural fields
is under the negative list under Section 66D(d}{i) and the same was specifically | |
excluded from purview of service tax vide Notification No.15/2005-ST even before
introduction of the negative list in 2012. In fact Central Government is extending |
financial assistance to the extent of 100% of the cost limited to Rs.30,000/- in
each case for this activity. Furiher, in the matter of interpretation regarding
taxability or otherwise of a service, suppression or fraud cannot be alleged.
Therefore, extended period cannot be invoked for show cause notice. Further,
the show cause notice issued on 29.09.2020 is beyond five years of extended
period in respect of F.Y. 2014-15. Therefore, he requested to set aside the order-
in-original and allow the appeal.

4.1 In the written submissions made at the time of personal hearing, the
appellant submitted that the show cause notices issued invoking extended
period is illegal as the same have been issued only on the basis of Form No.26AS
sﬁpplied by the incbme tax department. They contended that show cause notices -
issued on 29.09.2020 are time barred under Section 73 of the Finance Act, 1994,
They contended that demand raised on service rendered to agriculturist is
nothing but difference .of opinion and it cannot be considered as fraud or
collusion  or wilful miss.tatement.. They reliéd upon in the case laws of Cosmic
Dye Chemical-1995 (75) ELT.721 (8C), Simplex Infrastrucfu’re Ltd-2016 (42)
STR.634, Steel Cast Ltd-2011 {21} STR.500. | .

4.2 The appellant submitted that service rendered to agriculturists is falling
under Section 66D(d)(i) of the Finance Act, 1994 as it is directly related to
agriculture produce as they have rendered the service of boring to get the ground

water to be used in agriculture activity.

4.3 The appellant submitted that after reducing the service rendered to the
Governments, agriculturists and charitable institutions, the total services .
rendered were below threshold limit of exemption prescribed and the apbcllant ,

was not required to register for service tax.

4.4 The appellant contended that case laws cited by the adjudicating authority

are irrelevant. They also submitted that penalty imposed is unwarranted.

5.1 1 have carefully gone through the facts of the case, the impugned order,
grounds of appeal in the appeal memorandum. The issue to be decided is
whether the service of drilling bore-wells for agriculturist is exempted ffom
service under Section 66D(d](i) of the Finance Act, 1994 or otherwise. Section
66D(d) of the Finance Act, 1994 reads as under: |
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“(d) services relating to agrichilfure or agriculfurafﬁ?adduce by way of—

- (i) agricultural operations directly related to production of any agricultural
produce including cultivation, harvesting, threshing, plant protection or testing;
(ii) supply of farm labour; .

(tii) processes carried out at an agricultural farm including tending, pruning,
cutting, harvesting, drying, cleaning, trimming, sun drying, fumigating, curing,
sorting, grading, cooling or bulk packaging and such like operations which do not
alter the essential characteristics of agricultural produce but make it only
marketable for the primary market; 3 B :

(iv) renting or leasing of agro machinery or vacant land with or without a structure
incidental to its use;

" (v) loading, unloading, packing, storage or warehousing of agricultural produce;

. (vi) agricultural extension services;

(vii) services by any Agricultural Produce Marketing Committee or Board or
segv‘;'ces provided by a commission agent for sale or purchase of agricultural
produce” "

5.2 Plain reading of the above provision would reveal that it covers services
relating to agriculture or agricultural produce by way of agricultural operations
directly related to production of any agricultural produce including cultivation,
harvesting, threshing, plant protection or testing. Drilling of borewell, in my view,
can be considered as an agricultural operation directly relatéd to production of -
" ‘agricultural produce. Irrigation is essential for cultivation of any crop and,
therefore, drilling of well is to be.considcred as an agricultural operation. The
reliance taken by the adjudicating authority in the Advance Ruling
' No.AAAR/14/2021 (AR) dated 30.06.2021 issued by Tamilnadu State Appellate
Authority is on the wrong footing as the same was rendered in the GST era and
cannot be made applicable to Service Tax Matter. I also find that in the said
Advance Ruling as reported at 2021 (54) G.S.T.L. 408 (App. A.A.R. - GST - T.N.)
in TVL. Vallalar Borewells, the said party has contend before the Appellate
Authority fof Advance Ruling as under:

“The Hon 'ble Finance Minister vide TRU Letter No. F. No. 354/35/2014-TRU, dated 4-3-
2014 has clarified that drilling of borewell for supply of water for production of any
agricultural produce is excluded from service tax since it is covered by the scope of
negative list entry in Section 66D(d)(i) of the Finance Act.”

5.3 It was in this context the Appellate Authority for Advance Ruling observed

as under:

«7.5 The letter of the then FM quoted and relied by the appellant was also discussed by
‘the Fitment Committee and finds mention during the 28th GST Council Meeting vide
Annexure 1V to agenda Item 7. After deliberations, the Council approved the proposal of
Fitment Committee of not acceding to the demand of exemption for drilling of borewells
for agriculture from GST but required to study further. In the same table in Annexure IV
pertaining, to issues relating to services, against Si. No. 3 (page No. 258 of Vol. 1), the
Fitment Committee while stating that the same issue was already raised in the service tax
regime quoting the FM letter, further reasoned as “The services covered by the scope of
Section 66D(d)(i) of the Finance Act, 1994 and Sl No. 25(a) of the mega exemption
~=Atification No. 25/2012-S.T. are exempted in GST vide SI. No. 54 and 3 of Notification
RN 2/201 7-C.T. (Rate). Thus, the status quo has been maintained in GST vis-a-vis Service
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Tax regime”. It is clear from the above that as such no exemption was-;‘nrended by the

Government for borewell drilling for agricultural purposes and continues to be under its

examination.” :
6. From the above, it is evident that by Letter No. F. No. 354 /35/20 14—TRU,
dated 4-3-2014 of the Finance Minister has clarified that drilling of borewell for
supply of water for production of any agricultural produce is excluded from
service tax since it is covered by the scope of négative list entry i‘n_'Scction
66D{d){i) of the Finance Act, 1994. As I already observed, the above Advance .
Ruling given was in the matter of GST based on the decision of GST Council and
the same cannot be made applicable to matter related to taxation of Service Tax.
As such, 1 hold that demand of service tax on the service of drilling of borewell
to agriculturalist is not sustainable. I find that the value of taxable service
provided by the appellant, after deducting the exempted services, is below the
threshold of 10 lakhs as_ provided under Noﬁﬁéation No.33/2012 dated
20.06.2012 and hence no demand of service tax arises. Thus the entire demand
of service tax becomes not sustainable and hence -there arises no question of '

imposing any penalty.

7. In view of the above discussions and findings, I set aside the demand of
service tax amounting to Rs.6,01,748/- and penalties imposed under Sections
77(1){a), 77{2) and 78 of the Finance Act, 1994,

afcfterpell GRT oot &8t 7 ardier a1 Frgerr JuRie i 3 R o d |
8. The appeal filed by the Appellant is disposed off as above
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