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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Ralkot / Jamnagar / Gandhidham :

Ffawalew R %7 A7 04 W7 /Name & Address of the Appellant & Respondent :-

M/s. Gangadhar Industries, 80 Feet Road, Plot No. 997/998, Street No. 6,
Aji Udhyogik Vashat, Rajkot

g srwi{srdien) & =il Ak saivs Rwfie wis G’T /ST & aAer efte AT w gy &1/
y person aggrieved by this Order-in-Appeal tfay file an appeal to the appropriate authority in the following

lﬂm T AT arfielty = ¥ gf T affw 1945 § 35B ¥
Wﬁw%w 1994 ﬁmss ¥ iy +amwmg}mﬁ AT 358

A peal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section
of the Finance Act, 1994 an appeal lies ta’-
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The specmlrgench of Customs, Excige & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all rhatters relating to classification and valuation
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al under sub section 22) and&_la } of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

prescn d under Rule 9 {2& &9(2A) of the Service Tax Rules, 1994 and shall be accompamed by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise [Appeals} {one of which shall be a certified
copy} and copy of the order passed by the Commissioner authormngh e Assistant Commissioner or Deputy
Comm:smoner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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3T M¥Y /ORDER-IN-APPEAL

M/s Gangadhar 'Ihdustries, 80 Feet Road, Plot N0.997 /998, Street No.6,
Aji Udhyogik Vaskat, Rajkot has filed appeal No. V2/553/RAJ/2021 against
Order-in-Original No. 138/2020-21 dated 20.10.2021 (heremafter referred to as
1mpugned order’} passed by the Assistant Commissioner, Central Excise &

| CGST, Division-1, Rajkot [heremafter refcrred to as ‘the ad_]udlcatmg authonty’]

-¥ T N

2. Briefly stated the facts of the case are that vide Order-in-Original
No.15/D/AC/2021-21 dated 27.07.2020 Cenvat Credit of Rs.1,51,609/- and
interest of Rs.80,080/- was confirmed and penalty of Rs.22,741/- was imposed
on appellant. As appellant had already' paid the said .amounts totalling
Rs.2,54,430/-, the said amounts were appropriated. The appellant filed appeal
against the said order and by Order-in-Appeal No.RAJ-EXCUS-000-APP-20-
2021 dated 27.05.2021, Commissioner {Appeals) set aside the ordef—in—original
and allowed the appeal filed by appellant. Thereafter, the appellant filed a refund
claim of Rs.2,54,430/-. The adjudicating authority, by the impugned order,
sanctioned the claim and ordered the amount to be credited to the Consumer

Welfare Fund established under Section 12C of the Central Excise Act, 1944.

'3-. 1 Being aggrievéd, the appellant filed the present appeal wherein they, inter
alia, submitted that at para 21.1, 21.2, 21.3 and 21.4 of the Order-in-Original
adjudicating authority has stated that on the basis of CA certificate and Trial
Balance for the period April' 2021 to September 2021 amount was debited to
profit and loss account for the period 2019-20, expensed out in that year and
subsequently the said arnbunt, has been treated as Indirect income and. shown
as ‘Loans and Advances (Assets) Group Sum'mery” during the period April 2021
to September 2021. Therefore, adjudicating authority was of the opinion that
once the said amount has been debited to the Profit and Loss account in FY
2019-20, the same gets factored in the sale price of the products. Consequently,
it has been held by adjudicating authority that the burden of duty would be
deemed- to have been passed on to buyers and therefore appellant lost right to
refund and refund claim failed to cross bar of ‘Unjust Enrichment’. The appellant
submitted that this contention of adjudicating authority is purely based on
assumptlon without any documentary evidence or merits. The appellant further

submitted that the ad_ludicatmg authority has totally overlooked the case laws
submltted by the appellant as under:

(i) Flow Tech Power-2005 (187} ELT. 3 99 (Tn-Chennar}
- {ii) Sunbeam Auto Ltd-2005 (1 85) ELT.297 (I'ri-Del) -

Qe Be Put Ltd-2008 (228) ELT.285 (Tri-Bang}

' ﬁi/ Page 3 of 6
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3.2 The appellant submitted that the claim amount debited to profit and loss
account under Indirect expenses is purely as per accounting principles as till the
time amount is not refunded the said amount is to be treated as expenses of the
firm. They further coﬁtended that nowhere in CA certificate it has been .
mentioned that once the amount debited to the profit and loss account it

automatically gets factored in sale price or part of the costing.

4. Chartered Accountant Rushi Upadhyay appeared for personal hearing on
01.11.2022 and reiterated the submissions made in the appeéll. He submitted
that the amount of refund was being shown in their books of accounts as
receivable from the deparfment and after favourable order-in-appeal the same
was shown under income in their P&L account. He stated that the amount was
paid under protest as mentioned in the earlier order-in-original and submitted .
that the same was not passed on to any other person. Therefore, he requested
that the refund amount be paid to them, instead of being credited to the

Consumer Welfare Fund.

S. I have carefully gone through the facts of the case, the impugned order
and the submissions made in the appeal! memorandum as well at the time of '
personal hearing. The moot question to be answered is whether unjust
enrichment is applicable in the refund claim of appellant. The appellant has
produced a certificate of Chartered Accountant to the effect that the amount of
Rs.2,54,430/- paid under protest has been treated as Indirect Expense in FY
2019-20 and the same has been treated as Indirect Income in the next F.Y and
kept as CGST refund receivable. 'I‘h_e adjudicating authority has dbserved that
once the said amount has been debited to the Profit and Loss Account as
expenditure, the same get factored in the sale price of their products and '
consequently the burden of duty would be deemed to have been passed on the
buyers of the goods, though not directly. The adjudicating authority further
observed that merely because the said amount claimed as refund is shown as
receivable in the subsequent period would not serve the purpose and it must be
continuously shown as receivable from the date of payment and must not be

expensed out at any point of time.

6. I find that the appellant has not adduced any evidence before me to negate
the above findings of the adj.udicatirllg authority. The certificate of Chartered
Accountant failed to explain as to how the incideht of duty was not passed on to
the buyers by showing cost structure, etc. In the case of Hindust_an Petroleum
Corpn Ltd-2015 (328) ELT.490 (Tri-Mumbai), it is held that in each case, the C.A.
~gertificate must elaborate on how it arrived at the conclusion that it did not pass

e incidence of duty to the buyers and that it must be explained as to how

Page 4 of 6




V2/553/RAJI2021

. . : e ' Aok
1 the duty, incidence was not passéd on to the buy‘étfs by showing cost structure,

etc. Hon’ble Tribunal held as under:

7.

“5.4 The next aspect to be considered is whether the refund claim is hit by the bar of unjust
enrichment. The Revenue has referred o the case of HPCI, (supra) holding that if the claimant
himself has treated the refund amount due as expenditure and has not shown the same as '
receivable, the claimant cannot be said to have passed the test of unjust enrichment. In the present
case, the appellant have not denied that the duty puid was shown as expenditure and form part of
the Profit & Loss account. The appellant, however, have referred to the case of Flow Tech Power

- 2006 (202) EL.T. 404 (Mad ) and the case of Cummins India - 2008 (221} ELT. 525 (T) in
support of their stand that even if duty paid is shown as expenditure, the same is not a sufficient
evident to show that the duty has been recovered from the customers. We have seen these case laws.
The judgments, held that if the certificate from the C.A. states that incidence of duty has not been

- passed on to the customers, merely because the amount is shown as expenditure under the Profit

and Loss account, it does not establish that it has been recovered as duty from the customers. We
do not accept reliance on these cases because in each case, the C.A. certificate must elaborate on
how it arrived at the conclusion that it did. It must be explained as to how the duty, incidence was
nat passed on to the buyers by showing cost structure, etc. Above all we do not see from the records
whether any C.A. certificate was produced. The orders of lower authorities have also not discussed
this aspect.”

In the &ase of Philips Electronics India Ltd-2010 (257) E.L.T. 257 (Tri. -

Mumbai) Hon’ble Tribunal has held that once the amount had been shown as

expenses in the Profit & Loss account for the period, it must have been factored

into the price of the goods manufactured by them. 'The tribunal held as under:

-8.

“13, The dppeﬂam produced a certificate dated 10-2-2004 of their Chartered Accountant in
support of their claim for refund of duty of Rs. 17.45.42,335/-. The C.A. certified that the assessee

* had paid the said amount of duty @10% (20 - 10%) by raising excise invoices for the period from

13-5-93 and that the amount had not been recovered from their customers. It was further certified
that the amount had been shown as expenses in the Profit & Loss account for the aforesaid period
whereas it is contended by the assessee that they collected cum-duty prices from their customers
and that the prices at which the customers sold the goods were also cum-duty prices. The CA’s
certificate of non-recovery of duty by the assessee from their customers loses its probative value (if
anyj in the face of the above contention of the assessee. The above refund claim was filed by the
appellant as manufacturer of the goods. Therefore, if the amount was shown as expenses in their
Prafit & Loss account for the relevant period, as certified by the C.A., it must have been factored
into the price of the goods manufactured by them - which situation would fit well in the contention
that the goods were sold at cum-duty prices by the assessee and their customers -and consequently
the burden of duty would be deemed to have been passed on to the buyers of the goods. As already

found. the appellant has Jailed to rebut this presumption”

In the case of Mahindra Engg. & Chemical Products Ltd-2019 (368) E.L.T.

84 (Tri. - Mumbei) also it is held as under:

9.

“9.  The refunds under Indirect taxes have fo cross the bar of ‘Unjust Enrichment’. If the
amount of Tax/Duty sought to be refunded has been recovered from the buyers, then the
claimant is not entitled to refund. Even if [sic] such amount of tax, though not directly
recovered from the client, but has been charged to expenses in the books of accounts, then
also it is consistently held that the claimant has indirectly recovered the tax and hence
failed to cross the bar of unjust enrichment. The only possible way to pass the bar of unjust
enrichment is that the disputed tax/duty is not expensed off in the accounts, but booked as
‘Receivables’”.

In view of above discussions, I do ot find any infirmity in the order by

which adjudicating authority and accordingly, 1 reject the appeal filed by the
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10. The appeal filed by the Appellant is disposed off as above
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