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Appeal No. V. 2/42/EA _2/RAJ/2011 has also been filed by Deputy
Commissioner, Service Tax, Rajkot (hereinafier referred to as ‘the Revenue’)
against Order-in-Original No. 77/ST/2011 dated 04.08.2011 (hereinafter
referred to as ‘impugx_led order’) passed by the Deputy Commissioner,

Service Tax, Rajkot (hereinafter referred to as ‘adjudicating authority’) in
respect of M/s Saurashtra Iron & Forging Pvt.Ltd, Plot No.7/8, Survey
No.211, Veraval (Shapar) Ind. Area, Rajkot (now known as Ravi 'I‘echnoforgel
Pvt. Ltd, Survey No.50/P-1, B/h Toll Plaza Rajkot-Gondal NH-27, Village:
Pipaliya, Tal: Gondal, Dist. Rajkot-360 311 {hereinafter referred to as the

‘respondent’).

2. The facts of | the case, ini brief,-' are that during the course of audit of
the records of the respondent, it was observed that the respondent had
utilized Cenvat credit amounﬁng-to Rs.85,734/- during the period from May
2005 to March 2007 towards payment of service tax on ‘Goods Transport
Agency’ (G’f‘A) service. A show cause notice dated 15.10.2011 was issued
for recovery of service tax. The adjudicating authority, by the impugned
order, had dropped demand of Rs.38,025/- holding that the assessee can
utilize Cenvat credit for payment of service on GTA prior to 19.04.2006.

3. The revenue, being aggrieved, filed the present appeal on the ground
that the adjudicating authority' has erred in dropping the deménd of
Rs.38,025/- relying upon the order of CESTAT in the case of M/s Ishwari
Spinning Milis as the said order was accepted by the department on
monetary limits and not on merits. Further, the issue is under
consideration before Hdn’b_le Supreme Court in the SLP (Civil) No.5277 of
2011 in the case of M.s Nahar Exports.

4. Advocate Paresh Sheth appeared for personal hearing on 09.11.2022
and reiterated the submlssmns made in their previous appeal. He submitted
that the present appeal is _ﬁled by the department, but their appeal against
the same order was | already decided vide Order—in-Oﬁginal
No0.139/2011/Commr(A) / RBTfRaj dated 19.09.2011, against which their
second appeal in the CESTAT vide order No.A/10205/ WZB/AHD/ 2013
dated 05.02.2013, has been decided in their favour. So, the matter is res-
judicata and the appeal filed by department is infructuous. He requested to

dismiss the same.

S. I have carefully gone through the facts of the case, the impugned

order, grounds of appeal in the appeal and the submissions of the

8 M Noondent. The revenue, in the present appeal, has challenged the
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impugned order where the adjudicating éuthority has dropped the demand ~
- Y

of Rs.38,025/- holding that the assessee can utilize Cenvat credit for
payment of service on G'l‘}'\ prior to 19.04.2006. Thus, the short question to
be answered in this appeal whether the respondent was eligible to utilized
Cenvat credit for payment of service tax on GTA prior to 19.04.2006.

8. In this regard, | ﬁnd that, the revenue has t:hallcnged the order on
the ground that the order of CESTAT in the case of M/s Ishwari Spinning
Mills, based on which the adjudicating authority dropped the demand, was
accepted by the department on monetary limits and not on merits. Further,
it was contended that the issue is under consideration before Hon'ble
Supreme Court in the SLP {Civil) No.5277 of 2011 in the case of M/s Nahar
Exports. However, I find that Hon’ble Supreme Court has dismi‘ssed the SLP

(C) No.5277 of 2011 of the department on 26.07.2018 on the ground of low

tax effect. Therefore, the present appeal by the revenue became infructuous.
At the same time, I find that, the issue is settled in their favour by CESTAT
order No.A/10205/WZB/AHD/2013 dated 05.02.2013, wherein in their
own case against the same order-in-original, it is held that the respondent

is eligible to utilize Cenvat credit for payment of service tax on GTA.

9. In view of the above discussions, I do not find merit in the appeal filed

by the revenue and the same is rejected.
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10. Appeals filed by the Revenue are disposed off as above.
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