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it 3 '_"'loRDER-IN—APPEAL

M/ s Sunrise Enterprise, 235, Backbone Shopping Centre, Mayani Chowk,
Chandreshnagar Main Road Rajkot (hereinafter referred to as ‘Appellant) has
filed Appeal No. V2/526/RAJ/2021 against Order-in- Ongmal No.
20/JC(MAN}/2021-22 dated 22.09.2021 (heremaﬁer referred to as impugned
order) passed by the Joint Commissioner, Central Excise & CGST, Rajkot

: _(heremaﬁer referred to. as ad]udleatmg authonty’)

2. The facts of the ease in brief, are that as per data received from the Income

Tax Department the appellant appeared to have received various amounts as

~ consideration for provndmg taxable service. It appeared that the appellant had

~ not obtained reglstratlon under Service Tax Rules and did not pay service tax on

‘the consideration received for prcmdmg taxable servicg. The appellant,% spite

. of being asked by the _]unsdxcuonal ofﬁcer dia not produce any detmls or

'_ information about the nature of serv1ce provxded by them.

2.1 Based on the data prov1ded by the Income Tax department, a Sh#tw Cause
- Notice No. V.ST/Div-I- RJT/JC JAS/47/2020-21 dated 29.09.2020 was, issued to
the Appellant calling thém to show cause as to why the value of taxable services
| provided - by them dunng the period F.Y. 2014-15 should not be

assessedf 'determined at: Rs.4,66,23,291/- under Section 72 of the Flnance Act,

1994 and service tax amount of Rs.57,62,639/- should not be demanded and

recovered from them under proviso to Section 73(1) of the Act along with interest

~under Section-75 of the{Act and proposing unposmon of. penalty under Sections
77 and 78 of the Act. '

. 2.2 The above Show.Cause Notice was adjudleated vide the impugned. order
| “whereunder the adjudu,atmg authorlty dropped the demand for Rs.55, 81 ,024/-
and conﬁrmed the demand of Rs.1,81,615/- under proviso to Sectlon 73(1] of

- -the Finance Act, 1994 along with interest under Section 75 of the Act. He also

| “ imposed penalty of Rs.1, 81,615/- under Sectmn 78 and Rs. 10 ,000/- under
__-__._Sectmn 77(1)a) and Rs 10 000/ - under Sectlon 77(2) of the Finance Act, 1994.

- 3.1 Being aggneved ‘the Appellant has filed the present appeal contending, |
| inter alia, that service . provided to Government Authority is exempted from

_payment of Service tex. They submitted: that ’I‘ounsm Corporation Gujarat

Admife d [TCGL) IS government authonty estabhshed by Government of Gu_]arat
mth nmre than 90% shares by Government of Gujarat to promote cultural
' aspects of heritage of Gu_;arat 'I‘hey submltted that 'I‘CGL is also engaged in

iding urban amermes and facﬂmes whlch are spccxﬁed ach1hes under

NS\ 243W of the Constxtutmn of Indla The appellant contended that thev are
ibf] for exemptlon,nnder Notification No. 25/40912 _ST. The appellant also

w/. o Page 3 of 8
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submlttcd that in the case of M /s Tirupati Developers, Ra Jkot where the services
were. prov1ded toM/s TCGL the demand was dropped by original authonty and

was accepted by thc _]UI‘]SdlC_IOIlal Commlssmner

3.2 The appellant submltted that APMC is also a Govemment Authonty as it
has been set up by the Gujarat State Legislature ?through the Gu_]arat .
Agricultural Produce Markets Act, 1963 and hence service prowded to them is
also exempted v1de Notification No.25/2012-ST. ' '

3.3 The appellant" submitted that services were ﬁpovid_ed by tl_ic._appéllant to
M/s TCGL and APMC under the impression and undé_rstanding that it was.
‘Governmental authority’l If a Governmental authority ':if'self claims that it is a
governmental authority then a common assessee must not have any doubt

P
HE

regarding that.

3.4 The appellant submitted that show cause involvihé partial reverse charge
mechanism may not be adjudlcated independently. 'I‘hey submitted that the’
proper recourse in such situation ought to be analysis of scmce tax applicability . :
on the activity by the jurisdictional officers of the servnce recipient and if show . |
cause notice was required to be issued, ~a common adjudxcatlng authority mlght

oot

have been appomted for adjudlcatlon

3.5 The appellant contended that show cause notice Ianci the consequential
order issued without investigation and only based on the data provided by the
income tax department as per TDS and'IT return is not sustamable in law. They
submitted that High Court of Bombay in the case of A?rmsh Rameshchandm
Shah-2021-TIOL-583-HC-MUM-ST had quashed 1dcntlca1;show cause notice in
which service tax was demanded without any venﬁcatxon*and based only on the

. \

data provided by the Income Tax authorities. 4

3.7 The appellant submitted that the: value arrived fdrsdcmand' of service tax. ¢
by resorting to Section 72 of the Finance Act 1994 is mf gross vxolatlon of ther |
- mandate and procedures mentioned in Section 72 1tself They rehed upon
following case laws:
(i) Creative Travel Put Ltd-2016 (45} STR.33 (Del) - ;‘
(1} ~ Carlsberg India Pvt. Ltd-2016 {(42) STR.55 (Tn-Del)

{(in}  Coca Cola (I} Put. Ltd-2015 (40) STR.547 (Tri-Del}’
(v}  NBC Corporation Ltd-2014 (33) STR.113 (Def) _-__ LR

3.8 The appellant submitted that the allegatlons/ ﬁndm%s of non-disclosure of
true and correct detalls are' baseless. They contendc? that there was no
suppression at all and as such the show cause was t1 e barred. The entire
details have been taken from TDS returns, Income -Tax.-.r_ ms, 26AS and ST-3

returns and as such it is not’ forthcoming as to how the"a tails were suppressed
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()  Oriental Insurance Co' ﬁd 2021-TIOL35’?”?§ESTAT DEL
(it) Blackstone Polymers-2014 (301) ELT.657 9Tri-Del)

(iiij  Kirloskar Oil Engines Ltd-2004 (178) ELT. 998 (Tri-Mum)
(iv) Hindalco Industrles Ltd-2003 (161) ELT.346 (Tri-Del) -

The appellant also referred to Clrcular No 1053702/ 2017 CX dated 10. 03 2017

: 3.9 The appellant subrmtted that in the case of mterpretatlon of law, no
1 T | penalty is imposable. 'I‘hey further subrmtted that to 1mpose penalty under
' Section 78 of the Act, emstence of suppresswn etc. is bas;cally requlred to be

| proved which is completely absent in the present case. They relied upon the
A followmg case laws: |

(t) Tamil Nadu Ho.a.mg Board 1994 (74) ELT.9 (SC}
(i) Town Hall Committee, Mysore City Corporgtion-2011 (24) STR.1 72 (Kar}
(iij BSNL-2008 (9) STR.499 Tri-Bang)

4. Shri R.C. Prasad, consultant appeared for personal hearing, He made

| subrmssmn of written arguments for person hearing with relevant provision

. extracts. He reiterated tde submissions made theréin and those in the grounds
of appeal. He drew atterition to the definitions of government as provided in the

. Finance Act 1994 and in'the notification 25/2012- ST dated 20.06.2012 which

- inchude any body set up by an Act of State Legislature. He also drew attentlon to

- the page 56 of thc appé*al memorandum wherein an extract of report No.2 of

: 2015 by CAG in respect of TCGL is kept. Based on the same he argued that the
services provided to TFGL and to APMC clearly qualified as services to a

government body. He also drew attention to para 20.1 of the Order- in-original

‘wherein the adjudicating 4 authority has erroneously observed/relied on the factor

that services provided by APMC are taxable. He also drew attention to Order-in-

Original No.40/D/AC/2017- 18 dated 28.02. 20 18, wherein relying on an order

. by Commissioner Ra_]kOT. had held TCGL to be a Govemment authority, demand

~was dropped Finally he drew attention to page &3 and 75 of the appeal memo,

wherein from the ledger account extracts, it is seen that the same pertains to the

"penod 01.04.2014 to 31 '93.2015 for which the demands became time barred
before the show cause notice was issued, even if extended period is invoked.

" Therefore, he requestec {o set aside the Order-in-Original in-toto and drop the

proceedings after grant ng relief from the demand, interest and penalty by the

lower authonty _
. ;‘, :

5. 1 have carefully gone through the facts of the case, the impugned order,

AL ds of a Epeal in '.he appeal memorandum and oral as well as written
i oo 1~taw
'subrmssmns made by t the Appellant. As per the facts available on record, the
demand was made on: the on the basis of data provided by the Income Tax

department Though the documents related to the income shown in the returns

agJncome Tax depart.tm nt were called for by the jurlsdlctlonal CGST officer, the
t did not pl;ov1de them. The appellant has ‘submitted the documents at

Zé"—)"" . | Page 5 of 8




the time of adjudication. From the work order t.he adjudtcatmg authority found
that the appellant had provided works Loptract services to the Government / local
authority, Tourism Corpora'.lon Gujdrat Ltd (TCGL) an‘.‘l Agncultural Produce
Market Committee (APMC). The adjudicating authorny ‘has observed that the

works contract service provided by appehant to TCGL anc__l APMC are not covered

under exemptioh- Notification No0.25/2012-ST. Therefpre:' he confirmed the

demand of Rs.1,81,6 1'5]-under partial reverse chafge' as per Notification
' No.30/2012-ST and dropp‘cd the rest of demand. Thus:"-is-suc' to be decided in
this case is whether the 1mpugned order, in the facts and circumstances of the
case, confirming the demand against the service prov1d 2d to TCGL and APMC
with penalty is legal'and proper.

6. In this regard, I find that, the adjudlcanng authonty has conﬁrmed the
demand of service tax on the service prm ided to TCGL on the premises that the
said organization does not rarry out any fur\ct‘ons dcﬁné(i under various Articles
-of Constitution but is commeicial entity. On the contrary, the appellant argued
that Tourism Corporation Gu;arat lelted (TCGL) 13 governrnent authority’
established by Govemment of Gujarat with more’ *han 90% shares by
Government of Gujarat to promote cultur al aspccts of hentage of Gujarat. They
submitted that TCGL i is also engaged in providing urban amcmneq and facilities
which are spec1ﬁed activities under Article 243W of thc Constitution of India.
The appellant contended that they are eligible for cxemptlon under NO_tlﬁC&thIl
No0.25/2012-8T. Sr. No.12 of Notification No. 25/2012-'S'i‘ reads as under:

“12. Services prowded fo the Government, a local amhomy or G gevernmental authority

by way of construction, erection, commissioning, msfallanon comp;'enon fitting out,
repair. maintenance, renovation, or alteration of - : _

{a)  a civil structure or uny other or:gma! works meam predammam]y Jor use ather
than for commerce, mdusn'y or aity other business or profé.s.s fon; :

(b)  a historical monument, archaeological site or remams of national importance,
archaeological excavation, or antiquity specified under rhe Anciemt Monuments and
Archaeological Sites and Rerains Aet, 1958 (24 of 1958);

(c) a structure meant predominantly for use as (:) an educcnanal (u) a chmcal or (iii)

an art or cultural establishment;
(d) canal, dam or other irrigation workr

(e}  pipeline, conduit or plant Jor (i) water supply (ii) warer treatmenf or (iii) sewerage
fréatment or disposal; or = .

(0 a residential compx’ex predominantly meant for self “use. or the use of their
employees or other persons vpecgf ed in rhe Explanarwn 1 fo clause 44 of section 65B of
the said Act;” - ;’! o

7. Paragraph 2(s) of Notlﬁcatxon No 25/2012-ST dcﬁned ‘sovernmental |

authority’ as under:

“(s)  “governmenial aurhorzry means a bvard, or an bmhonry or any other body
established with 90% or more participation by-way of equity or control by Government
and set up by an Act of the Parliament or u State Legislature 10 carry out any Sunction
enmtrusted fo a municipality under urticle 243 Wof the Constitution;’

.' H ' '
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8. I further find that the daﬁ'ition-of ‘g-overn#ﬁtal authority’ was amended
by Notlﬁcatlon No. 2/ 20 14 S.T., dated 30-1- 2014 and the amended definition

reads as under:

“(5) ~ “governmental authority” means an authority or a board or any orher body,

(i) set up by an Act.of Parliament or a Sfate Legwla{ure or :

(ii)  established by. Government,

i . with 90% or more participation by way of equr{y or conrrm' to ca:rry out any funcﬂon

o .. entrustedio a mumc:pahty under article 243W of the Constitution;”

9 From the above referred provnslons, it is evident that (1) an authority set
up by an Act of Parha.rnent or a State Leglslature and (ii) a body set up by an Act
of Parliament or a State Legislature are considered as ‘governmental authority’
for the purpose of this notification. I find that prior to its amendment on
30.01.2014, both these conditions were required to be fulfilled for considering
an entlty as ‘Governmental Authority’. However, with effect from 30.01. 2014, as
a result of the amendment made, the fulﬁllment of any of the above two

conditions was sufﬁc1ent for the said purpose

10; In the present case, I find that, the appella.nt had prowded service to TCGL
~ towards 1ntenor decoratmn of its offices. Since TCGL is a company set up by
e ' Govemment of Gu_|arat wnth more than 90% of participation by it, TCGL is to be
- cons1dered as a Govemfnental Authority for the purpose of the said notification.
| Another condition that[ is essential for grantmg exemptlon is that the body
created should carry out any function entrusted to-a municipality under artlcle
243W of the Constl_tutlo_n_. Article 243 W read as under:

“Article 243 W

1. Urban planning including town planmng
2. Regulation of land use and construction of butldmgs

. . " 3. Planning for econgmic and social deve!opment
o _ 4. Roads and bridges. :
r : 5. Water supply for domestic, industrial and commercial -purposes.

6. Public health, sanitation conservancy and solid waste management,

7. Fire services.

8. Urban forestry, protection‘ of the envimnment' and promotion of ecological

aspects.

9. Safeguarding the mterests of weaker sections of society, including

the handicapped arzd mentally retarded.

10. Slum tmprovement and up-gradatzon

11. Urban poverty alleviation.

12. Provision of urban amemtzes and facilities such as parks gardens,

playgrounds.

13. Promotion of cuft,.zral educattona! and aesthetic aspects.

14. Burials and bunal grounds crematlons, crematton grounds and electric
crematonum,s,

s iBseattle.ponds; prevention of cruelty to ammals .
16 Vital tatistics including registration of births and deaths.’

“17. Public amenities mc!udmg street hghtmg, parking lots, bus stops and public

conuemences
18 Regulation of slaughterhouses and tannerzes

In - this regard I “find that fact that TCGL prornotes cultural heﬁtage of

and promotes tounsm Promotlon of "ultural educational and

) _ﬁ.ﬁ—/ | Paoe'rofs_
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aesthetic aspects is covered under Article 243W of the C}dnstitution of India as
mentioned abofe and Hehce the service pro*fided to TC‘GL in my considered
opinion, is exempted v1cle Sr: No. 12 of Notification No.25/2012- ST. As such, the
value of Rs. 45 35 ,594 /- provided to TCGL is not taxablc and the demand of

service tax of Rs.1,70 568; - is not sustamable

12. As regarding _thc service pr0v1ded to APMC is C('n"lcemed, the dpﬁcllant
contended that APMC is also a Government Authority a= it has been set up by
the Gujarat State Legislature through the Gujaratr Agricilitu'ral Produce Markets
Act, 1963 and hence service provided to them is also e:téfnpted vide Notification
No.25/2012-ST. However, 1 find that even though it is: a body set up through
legisiation by Gujarat State -Lc.gislature through the Gujarat Agricultﬁral Produce
Markets Ac;c, 1963, the activity carried oul by APMC is not covered under the
activities mentioned under article 243W, As such the benéf t of exemption under
Notification No.25/2012-ST cannot be extended to the serv1cc provided to APMC.

However, I find that the value of service provided to APMQ is below the threshold
of 10 lakhs as provided under Notification No.33/2012 dated 20.06.2012 and
hence no demand of service tax arises. Thus the entire demand of service tax

becomes not sustainable and hence there arises no quebtlon of 1 1mposmg any
penalty.

13. - In view of the above, I aliow the appeal and set aside the impugned order
to the extent of confirming the demand of service"tax;. ‘charging interest and

imposing penalty. -

2, &rcﬂaasa‘im?ﬁaﬂng ar@amﬁqamauﬂaaaﬂﬂsﬁﬁmm%:
14.  The appeal filed by the Appellant is disposed off as above
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