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~_a1tﬂa eﬂ%&r /ORDER-IN-APPEAL

_ M/s’ JK. Assoc1ates (Advocates) 409 Star Plaza, Fulchhab Chowk,
'Ra_]kot 360 001 (hereinafter referred to as ‘Appellant) has filed Appeal No.
V2 /547 /RAJ /2021, against Order-m-Ongmal No. 22 JJC(MAN)/2021-22
dated 24.09.2021 (héreinaﬁerj referred to as ‘impugned er‘der') passed .by the
- Joint Commissioner, Centralexeise & CGST, Rajkot (hereinafter referred to
as ‘adjudicating au_ithority’j. '

.2.  The facts of-._t;he case, in brief, are thai as per data received from the
Income Tax Department, the eppella.nt appeared to have received various
amounts as consideration for providing taxable service. It appeared that the
| appellant had not obtained registration under Service Tax Rules and did not
~ pay service tax on the consideration received for providing taxable service.
‘The appellant, in s.pite of being asked by the jurisdictional officer, did not
: ~ produce any detall*, or information about the natu re of service provided by
them.

__»___.2. 1 Based on tlle data provided by the Incem_e Tax .department, a Show
f__,c'ause Notice No. ¥:ST/Div-I-RJT/JC/AS/05/2020-21 dated 29.09.2020
_was issued to the A:ppellant calling them to show cause as to why the value
of taxable services prowded by them during the period F.Y. 2014-15, 2015-
16 and 2016-17 sheuld not be assessed/determined at Rs.9,07,48,798/-
under Seetion 72 of the Finance Act, 1994 ‘and sefvjce tax amount of
Rs.1,29,34,628/ - s;ﬁptﬂd not be deﬁlended and recovered from- them under
_proviso te Section. 7 k .3(1). of the Act, along with interest under Section 75 of
the Act, and propog.mg 1mposxtnon of penalty under Sectxons 77 and 78 of
~ the Act

-.f I )
2.2 The above ohow Cause Notlee was adjudicated vxde the impugned -
" order whereunder adjudlcatmg authority confirmed the demand of
. Rs.1,29,34,628/- under proviso to Section 73(1} of the Finance Act, 1994
_ Ialong with 1nterest.under Section 75 of the Act He also imposed penalty of
Rs.1,29,34,628/- under Section 78 and Rs 10 000/ under Section 77(1)(a)
- and Rs.10,000/- u_s_n_(.!er Section 77(2) of the Fmax_lce Act, 1994.

3.1 Being aggrieved, the - Appeliant has filed the present appeal
contending, infer- cﬁiﬁ, that though all evidences were available before the
' department, the d;?partment failed to determine nature of service iJrevidcd
- by them. The appel_[ént submitted that it is evident from the records received
W DM inceme tax-dr{:ﬁartment as well as audited balance sheet submitted by

Nighn that they had provided services of ‘manpower supply service’, but the

JE ' . - . ‘ @/ Page 3 of 13



the workforce as well as payment towards legal obhgatlon of said workforcc £

' like prov1dent fund, employee state insurance contnbutnon labour welfar

- only for which they received serv1ce charge of Rs.5 8? 205/- and amount of

et ook Hm =W T
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adjudicating duthority has classified the service uné_;fler.. ‘business auxiliary
service’ inspite of the fact that after 01.07.2012 'thelfje'Was no classification
ofsemceatall T SR -
3. 2 | The appellant submltted that as per Section 72 ibid the Central
Excise Officer was supposed to take into account all the relevant matenal
available and make assessment of value of taxable sgrvice using best of his
judgment. In the instarit'case the Central Excise ofﬁcer has not followed the
procedure prescribed under said " Section. The appellant submitted that 3
services provided by them merit classifiable uqd!er ‘manpower supply §
services’ as they not only supplied work force to M?s Echjay Industries Pvt ;

Ltd, but also collécted service charges for the same w1th salary and wages, '

provident fund contribution, employee state 1nsurance contribution
professional tax, production incentives, canteen expenses etc It has also i
deducted contnbutnon from employees towards’ 'provndent fund, state

insurance and pajd professxonal tax too. ,

e 1

3.3 The appellant suomltted that they had not prov1ded any semce

specified in clause (i) to (v) and also no service 1nc;dental or auxiliary to any
act1v1ty spec:ﬁed in clause (i} to (vi) of Section 65( 19} qf the Finance Act,1994 ;
so as to merit the class1ﬁcatxon under ‘business au)uhary service’ by the '_
adjudicating’ -authority. I‘hey submitted that the adjudlcatmg authority has i
failed to 1dent1fy any of the services mentloned in clause (i) to, {vi) for which

they provided management or super\nsmn serv1ce ’I‘hey contended that

payment of salary and bonus, production mcentnves, canteéen expenses t

fund and professnonal tax cannot be considered as serwce on behalf of the
client. The appellant submitted that the ad_]udmatlng authority has
erroneously placed reliance upon decision in the case of Bombay Intelligence ;

Security (I} Ltd-2015 (38) STR.588 (Tri-Mum).

]
T

3.4 The appellant submitted that as per agreement for reta1nersh1p'
dated 15.09.2010 executed between them and M/s Echjay Industries Pvt '

1.td., inter alia, provided: for transfer of salary mcludmg PF, bonus, ESI, OT
etc to be to be chstnbuted to workers it means. they,l';ad supplied manpower

Rs.1,90,04,564 /- towards relmbursement of salanestand wages in 2014- 15.
If the employees were not supphed by the appellant M/s Echjay Indus’mes'_
would not have deducted contribution towards prov:dent fund from i
employees as well as amount towards employee state -msurance This clearly' |

wyes that they had supplled manpower only. The appellant submitted that
Page 4 of 13
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19} ".ay 25% of service tax was

‘as per Notlﬁcatxon No 30 /2@ ST the llablh" N
on provider of semee and 75% on receiver of serv:ce in 2014-15 and 100%
‘on the receiver during 2015- 16 and 2016-17. It is not matter of dispute that
' M/ s Echjay Indust¥ies Pyt Ltd have fot pald 75% and 100% of service tax
under reverse charge mechanism. The appellant subrmtted a copy of letter
" dated -13.09. 2021 of M/s Echjay Industrles conﬁrmmg payment of service

tax under reverse charge.

,_ _3.5 ~The appellant submltted that demand of service tax on 25% of value
for Ap_nl 2014 to September 2014 is time barred as the ST-3 return for the
| ‘said period was‘reqmred to be filed by 25t of October 2014 whereas the
demand notice was issued on 28.09.2020.. Thef also contended that
" demand for the penod October 2014 to March 2015 is also time barred as
‘there is no _suppre:'és"ion of facts etc. The appellant. relied upon the case of.
Padmini Products—}_{-9,89' (43) ELT.195 (SC), Chemphar Drugs & Liniments-
1989 (40) ELT 276fSC), Dhiren Chemieal Industries-2002 (139) ELT.3 (SC}. In

view of it appellant submitted that they are not liable to pay any amount of

3 ‘service tax during the period and therefore, unpugned order is liable to be

' set aside. j»i

4  Personal heanng was held on 12.10. 2022 when Ms. Drashti Sejpal,
| Chartered Accountgmt appeared before me. She reiterated the submissions
made in the grounds of appeal She submltted that adjudicating authority
wrongly olassﬁied __ thelr services as Business Auxiliary Services. The
assessee was unde;;:? the impression that these being related to legal services,
they were not liab!"e‘lto pay service tax. However, since they are supplying
manpower. to their ;plrjent on contract basis, their servi,ces fall under category
of manpower supple, where the service receiver was liable to pay service tax
to the extent of 75% during 2014-15 and 100% during 2015-16 and 2016-
17 on RCM. She drdw attention to page No.82, 83, 86, 90-99,100,122 and
138 of the appea.l memorandurn in this regard. She also contended that part

"'of derna.nd was txrne barred as there was no wﬂfull mlsstatement or

. suppression on thelr part. She undertook to submlt additional

documents / subrm‘ssmns within 3 days She requested to drop the demand
~and penalty | ; o
- _ _
- 4. 1 The appellant in thelr further sm.brmssnon dated 18.10. 2022

contended that the recipient of service had pa1d service tax on reverse |

" charge basis under, the category of ‘tnanpower supply service’ and submitted
~ copies of ST3 return filed by M/s Echjay Industries.

I have car( fully gone through the facts of the case, the nnpugned

| /@/ Page 5 of 13
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order, grounds of appeal in the a-opeal memorandu'n and oral as well as @,: i

I‘

written submissions made by the Appellant. As per the facts available on A
record, the demand was made on the basis of data prowded by the Income i
Tax department. Though the documents related to the income shown in the
returns of Income Tax depariment were called for bj' the _]urlsdu.tlonal CGST
officer, the appellant did not provme them The appellant has submitted the .,
documents at the tlI'l'lC of adjudlcahon The adjudlcatmg authonty has |
observed that the appellant in their books of accounts had shown income "J
under two headlng (a) sermce charge and {b) relmburoement which included
salaries and wages, bonus, prov1dent fund ESIC labour welfare fund,
professmnal tax, produetlon incentive and cainteen expense. The

ad;udlcatmg authonty has observed that the namre of service actually

prov1ded by the appellant chd not fall under the punnew of ‘Legal Service’ as
claimed by the appellant but it actually fell under the category of ‘Business -
Auxiliary Service’ as prowded under Section 65(19) of. the Finance Act, 1994,
The adjudicating authority has determmed the tax‘habihty after granting
opportunlty for hearing- , ' R |

6. The appellant, in the present appeal is: contestmg the classification

of service under the category of ‘Busmess Auxiliary Servnce on the ground

that agreement for wtamershlp dated 15.09. 2010 executed between them-;'
and M/s Ech_]ay Industries Pvt Ltd provided for transfer of sa]ary including
PF, bonus, ESI OT etc to be to be distributed to{ 'WOI kers and they had

supplied manpower_only for which they had recexveo service charge. Thus, .- _
the contentiotaé issue before me ‘is' whether the fsgrvice provided by the
appellant is ‘Buainess Auxﬂiary Service’ as heid‘3 by the adjudicating §
authonty or it is service of ‘Manpower Supply as clalmed by the appellant

7. Ceming to the issue at hand I find that the ahow cause notice was
issued on the basis of data promded by the Income ’I‘ax department without
mentioning the nature or name of service prov1ded as no details were

available. In reply to the _show cause notice, vide tetter dated 04.08.2021,
the contention of the appellant before the adjudicat'tng authority was that
the service provided by them is “Legal Services’ on whlch the liability to pay
service tax is on the re(:1p.ent as per Notification No. ’30/ 2012-ST. They also
referred to the agreement for retainership executed by them with M/s ;
Echjay Industries Pvt. Ltd dated 15.09.2010. Further*‘ they had clarified that. ;
they have not provided any service to Echjay Indust:nes Pyt Ltd related to .
recruitment or supply of manpower or employees: 'Eh.ey had also mentioned
that TDS was deducted under Section 194J of -t_h-::'e Income Tax Act for

Hpxofessional/ legal/‘teChnic.als services and not undef- EQ4C of the Income Tax

T Page 6 of 13
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Act related to payment mﬁtowards contmxal obhgatlons including

_these under a man-power supply contract

8. However, 11:1 the present appeaj the appellant has made a ground

Fo .totally contrachctmg the submlssmns made ’before the ‘adjudicating
: authorlty by clalmmg that the service: provnded by them is ‘manpower supply

service’. 1 find that, m reply to the show cause notlce submltted vide their
letter dated 04. 08 2021 (page 86" to 90 o.f appea.l memorandum], the

appellant had made the followmg submlsswns

“5. In context to tke above, it is submitted that the assessee firm is a firm of Advocates,
which is evident from the (i) enrolment/registration certificates issued by the bar
Council of Gujarat and (ii) deed of partnership between the pariners dated 15.07.2014.

6. Secondly, the assessee firm has provided legal services to M/s Ech-Jay Industries
Pvt. Ltd. By way of advising, assisting and consulting them in the-area of various labour
laws such as Factory Act, Provident Fund Act, ESIC Act, Minimum Wages Act etc. This
fact is evident from the agreement for retainership executed by the assessee firm with
M/s Ech-Jay Industries Pvt. Ltd. Dated 15.09.2010, copy of which is enclosed as
Annexure-C. As J,"ﬁier the terms & conditions prescribed in the said agreement, the
assessee firm is I:able to carry out following activities: :

(i) To see all rhe'.staru(ory compliances of client relared to contract labour and visit .

the factory premises of client

(ii) To update the t.henf and to provide all the notifications related to labour laws
issued by Govemment from time to time.

(i) To assist and ‘advise client on all legal issues mcludmg draﬁmg of Memo Charge
sheets, Apphcatmm etc under various labour laws.

(tv) To maintain aII staturory records reqmred under Labour Laws from time fto time.

7. Thus, the scope of services rendered by the assessee firm is crystal clear in the
above agreemem and hence, the services provided by the assessee firm to Ech-Jay
Industries Pvt. Ltd is in the nature of "Legal Services”. :

8. Furthermore, if also needs mention that the client, ie., Ech-Jay Indusmes Pvt. Ltd
has also while making payment of legal fees to the assessee firm deducted the income-
tax at source (TDS) u/s 194J of the Income-tax Act, 1 962. Copies of 264S statements
are enclosed as Annexure-D. As per the said provision (Section 194J), tax at source is
required . to - be' deducted by payer/remitter when payment is made against
profess:onal/fegdl/techmca! services. Therefore, it is again proved that the pagzmenr
made by Ech-Jay:Industries Pvt. Ltd to the assessee firm is Jfor legal services.

_ F‘rom the above submlsswns, it is ev1dent that the appellant had made a

claim of providing’ “Legal Service” before the adjudicating authority. Thus,

the claim of the appellant in the. present appeal that they have provided
' ‘manpower supply service’ 1s qLute converse and opposﬁe to the submission

N made before the adjudlcatmg authority. It is settled law that the appellant

cannot change its stand and make a new case at appellate stage. [ rely upon

'..the case ch L.P. L "‘001 (133} E.L.T. 802 (’I‘n - Del)) wherem it is held as

under:

“4. We have c¢ n.wdered the subm:sswns of both the .udes W agree with the learned
SDR that the Appellants cannot take a completely rew plea at the Appeal stage, that
if the impugned products were not marketable, they should have raised the said plea
71 their reply to.the show cause notice. Havmg not raised the pt'ea before any of the

P

S B
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lower authorities, the Respondenis cannot now clairt that the marketability was
~ assumed by the Departmeni: The facts in Nippon Derro Ispat Lid., supra, were
different as the Appellanis therein claimed the benefil of Notification No. 57/95 and
that goods were capitdl goods as per Explanation 1(b) to Rule 57Q of the Central
Excise Rules. It was open to the Respondenis to raise the Slea of non- -marketability of
the Impugned products when the show-cause-notices were issued {o them. Further any .
opinion, obtained well afterthe ad;udteanon of the matizr, cannot be allowed 1o be
brought on record. We, rher‘efore refect the Misc. Apphcaz‘lon No. 266/2000 in respect
of bringing on record the opinion tendered by Indian Pump Manufacturers
Association and for raising pled of non-marketability of the impugned goods.
However, we allow boih the Misc. Application partly for, b-mgmg on record the copies
of show cause notice, replies thereto, ¢opies of relevarit i invoices and Memorandum of
appeals f led by the Respondems before the Camm:ssmner (Appea;‘s) in rhe matters.'

8.1 1 also rely upon the case of "‘henab Textzle Mllls—2017 (356) E.L.T. =

543 (J & K) Wherem 1t is held as undel _ L_ f__

“7 'I?ms Jrom the permai oj the aforesaid show cause. not.:.e it is evident that the *- (
afaresa:d show cause notice gives,the sufficient paruca‘dbrs with regard to the'basis - 3 ¢ .
on which the demand of duty, penally dnd interest was be*ng made by the Revenue. It
is pertinent 1o mention here that the assessee-did not rajse the issue with regard to
vagueness of the show cause notices eithér before the Adj udtcarmg Authority or before
the Appellate Authority. The aforesaid confention has beén raised for the first time in © i
the objections which have been Siled in this appeal. Therefore the assessee cannot be .3,
allowed to raise u new plea Jor the ﬁrst time in this appeal. No prejudice has been . i
- suffered by the assessee as‘ir has been -app prised with régird to the grounds on which : :
" the demand with regard to duty, penalty as well as interest was made by the Revenue. .
Similar view has been tdken by the Supreme Court in the case of Commissioner of
Customs, Mumbaiv. Tovo Engg India Lid - 2006 (201) EL.T. 313 (Supreme Courv
Relevanr paragraph No. 16 of the ;udgmem supra is reproduced here under

11

Learned eo;mse! for the Revenue tried to raise some of the. submus:ons whlch were -
not allowed to be raised by the Tribunal before us, as wells We agree with the Tribunal . 1.
that the revenue could nor be allowed 10 raise these subkhissions for the first time in -
the second appeal before the Tribunal. Neither at{;udlcarmg authority nor .'he
appellate authority had denied the facrhty’ of the project import to the respondent on .
any of these grounds. These grounds did not find mention in the show cuuse notice as -,

" well. The Department cannot be' travelled beyond the show cause notice. Even inthe *

+H )’

grounds of appea!s these pomt.s have nbt beeﬂ taken". e; _

9, - With regard to the c1a1m of the appeilant that the service prowded is
~ legal service, thc adjudzcatmg authorlty hav given fmdmgs that the nature
of service actually provu:lccl by the appeliant did not rall under the purview

S e e sl i i b el e b U b T Ry

of Legal Semce The ad_]udlcatmg authorlty has OprI'VCd that the service S
provided by the appellant was' appropnately falhng under sub- clause {vi)
- and (vii) of Séction 65(19) of the Fmance Act 1994 - as ‘Busmess Auxiliary
Service’ in as much as, the appellant was provxdmg semce on behalf of M/s '
Echjay Industnes Pvt. Ltd by way of management of workiorce and

superv1s1on thereupon Whlch mclucles payrnent of salaries and bonus,

producuon 1nccnt1vcs, cantecn expenses of the workforce as well as .’

yment towards 1cgal obllgatlons of sald workforce

‘,\,.'

10, Now coming to the claim of the appellant that the service provldcd
by them is ‘Manpower Supply Servxce I ﬁnd that the appellant had made - _'

; - Page 8 of 13
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the followmg submlsswn ﬁ the adedlhg authority in their reply
dated 04.08. .'2021 ' '

-t thhaut prejudice to the above, it is submitted that the assessee firm while
- " discharging their obligations/rendering legal services to Ech-Jay Industries Pvt. Ltd
. has made an arrangement to route all the payments to be made by Ech-Jay
Industries Pyt Lid to their employee.sﬁvorkers through them. This arrangement was
made 50 as to enab]e the assessee firm to monitor the employee/worker wise payout
and to determine the liability of client under various Labour Laws, i.e. Minimum
WagesAcr PF Act, ESIC Act. Bonus Act etc. Therefore, the client Ech-Jay Industries
Pyt Ltd has made monthly payments to the assessee firm on account of (i)
Salaryfwages payable by them to their employee and (ii) legal fees as per the
retainership agreement. Out of the amount received by the assessee firm from Ech-
Jay Industries Pvt. Ltd, towards salary/wages disbursement, they have made back-

_ to-back payment to the actual employees/workers of the client. Therefore, the said

~ amount received by the assessee firm from Ech-Jay Industries Pvt. Ltd and back-to-
back disbursed to the actual employees/workers of the client is nothing but in the

. nature of reimbursement/pure agency, which is outside the purview of the service

| fax . _ | |
S T 12 In co{mechon with the above, it is clarified rﬁat the assesse firm has not
_ . - - provided any services to Ech-Jay Industries Pvt. Ltd related to recruitment or supply

of manpower or employees. Further, all the employees to whom actual payment

. made were on the pay-roll/muster of Echjay-Industries Pvt Ltd and there was no

. role of the assessee firm in managing the workforce of client. However, only for the

- purpose of eqse in compliance, salary/wages of such employees of clients were

rowed fhrougct;: the assessee firm. This fact is quite evident from the documentary

 evidences such:as bank account statement (already furnished), audited financial

statements (anready Surnished) and agreement with Ech-Jay Industries Pvt Lid

« . submitted hertin above. Fi urrher it also needs mention that the client.has not made

. TDS of the assessee firm w/'s 194C of the Income Tax Act, | 961 which is related to

- paymen( made towards conrracmal obligations including manpower supply
contract.’

10.1  From thei__'above Submiseiox;s' ‘made before the adjudicating

authority, it is.evideht that the appellant has claimed that they had made
arrangement to route all.the payments to be made by Echjay Industries Pvt
Ltd to their employees /workers through them. This arrangement was made

so as to enable the assessce ﬁrm to monitor the employee/worker wise

~ payout and to detcrmme the hab111ty of client under va.nous Labour Laws,

N i.e. Minimum Wages Act PF Act, ESIC Act, Bonus Act etc. They have further
clarified that the assesse firm has: not provided any servaces ‘to Echjay
e o Industnes Pvt. Ltd related to recrultment or- supply of manpower or
: employees Furthe‘r all the employees to whom actual payment made were
on the pay-roll/ muster of Echjay Industnes Pvt Ltd and there was no role
of the assessee ﬁrrm in managmg the workforce of client. I also find from
26AS of the appellant that the TDS has been deducted under Section 194J
of the income tax-Act Wthh is apphcable when payment is made against

'professmna.l /lega.l ‘technical services. According to the appellant himself,
the TDS is reqmred to the deducted under Sect:on 194C of the Income Tax

i when payrnen'r is made towards contractual obligations including man-

: supply contract 'l‘hus there is no substance in the contention of the
e L ' Page 9 of 13
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appellant that thef have provided ‘manpower supplf service’ and, therefore,-
the same is rejected o B )
10, 2 Regardmg the contentlon of the appellant that the rec1p1ent of |
service had pa,ld service tax on reverse charge ba81s under the category of -
manpower supply service’, I have already given my ﬁpdmgs that the service
provided by the appellant is not in the nature of manpower supply as the"
agreement entered into- by the appellant and M/s Echjay is not for supply
of manpower. This has been categortca]ly affirmed b',r the appellant in the '
reply to the show cause notice also. Therefore, even if the recipient of service
had paid service tax under RCM under a different ea%egory, the liability on
the service provider to pay service tax on the service: provided by him still
remains. Further, it is not ascertainable from the LTST#3 returns of M/s
Echjay whether the service tax pald by them is towards the scrvice prov1ded
by the appellant of Gtherwise. In the cxrcumstanceé the contentlon of the
appellant, that the recipient of semce has paid semcé tax under RCM, does

not merit consideration when the appellant had nol provided manpower

supply service at all. Thus, the claim -of the appexlant that the service

prov1ded 1s ‘manpower supply serv1ce is mcongruous and not sustamable
. i

on merlts

11. l also ﬁnd from the térms of the retamersthxp agreement dated )
15 09. 2010 ‘between. the appellapt.and M /s EChJEL_Y Industrles Pvt. Ltd, the
habﬂlty of the appellant was to see the stfttutory comphance of contract
1abour paylng of salary, prov1d1ng all notlﬁcatlons related labour laws,
advise on legal 1S5UES, mamtenance of statutory records ete. The terms of - -

the agreement are as under: o
" Lo . e i
“Terms: -
_ L%

JK A.s'souafes de see the statutory comphance of contral:‘f labour and also visit the
factory once in a week. . _ . o B

Also the 7 K Associates will witress the salary paid to the contract employees. J K

 Associates will organize the paymeni schedule and. ipform the company and . ° -

accordingly company will transfer money in their account for dtsbursemem This will
not be considered as an income of second party.

J K Associates will be paid legal charges for the same as agreed ﬁom time to time. The
charges will be excluding of Govt taxes including .serv:ce charge The same wu'I be
payable by the company 1f payable for legal firm. :

As the salary paid by the company including PF. Bonus, ESJ OT etc. The same will not - ;i

be considered as income of J K Associates as the sameé will be dr.srnbuted 1o workers .
for which all statutory record shall be maintained. iy '

J K Associates will prowde all nonﬂcanom related to Iabdur laws issued by .'he Govr '
from time to time.. ¢

- Also shall have. fo aa‘me on all the legal issues mch:dmg draﬂmg of Memo.
Chargesheels, apphcanon efc under Iabour lawv 4

x _ Page 10 0f 13
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ftis agreed that as this is d %E ultancy f‘ 5rm and Méant for legal services and for any
purpose will not be termed as vendor. '

J K Associates will have to maintain all the statutory recordf required under Labour
Laws from time {0 time. Also the parfners will have to audlt ﬁ'om time fo time with due
care. _

Transportation wdl not be provided by the f rst party. The same will be managed by J
K Associates for visit.

Second party will have to hold meenng every month with the Manager P&A of the
company and shall do the needfil as suggested by the Manager P&A.

Charges paid to second party after deduction of all kind of taxes by the first party for

 retainership and will be termed as legal charges and will be payable every month as =

agreed. The said legal charges shall be paid after deduction of taxes at source. The
other taxes like service tax and other taxes payable to State und/or Central Govt. or
taxes introduced in future by Govt shall be born and payable by the first party.”.

From the above agreement also it is evident that there is no provision for
supplying any manpower present in the agreement. On the contrary, the

agreement provided‘afor disbursement of salary, wages, bonus, overtime etc

~and for fnajntenaljce of all statutory records. Thus, I am in agreement with

‘the finding of the ;adjuc_licaﬁng authority that the service provided by the
- appellant is in thei‘r;aulre of ‘Business Auxiliary Service’ falling under sub-
clause (vi) and (vii"‘ of Section 65{19) of the Finance Act, 1994 in as much
as, the appellant was ‘providing service on behalf of M /s Echjay Industries
Pvt. Ltd by way of ‘management of workforce and supervision thereupon,
Wthh mcludes payment of salaries and bonus, productien incentives,
canteen expenses “of the worktorcu as we]l as payment towards legal
obhgatlons of said: workforce. Accordmgly, I do not find any merit in the

appeal filed by the appella.nt and the same is liable for rejection.

12. Regardlng che claxm of the appellant that demand of service tax for
Apnl 2014 to September 2014 is time barred as the ST-3 return for the said
_ penod was requ.tre;__:l to be filed by 25th of October 2014 whereas the demand
notice was issued on 28, 09 2020, 1 ﬁn'd that as per proviso to Section 73(1)
of Finance Act, 1994 where any servlce tax has not been levied or paid or

has been short- lewed or short- paud ar erroneously refunded by reason of -

(a)  Fraud; or : | \

(b) Collusion; or

(c) Wilfil mis-statement; or

(d) - Suppression of facts; or

(e) Contravention of any of the provisions of this Chapter or the rules .

made thereunder with intent to evade payment of service tax,
show cause notice ssrrequired to be served within five years from the relevant
date. As per Sectign 73(6) of Finance Act, 1994 ‘relevant date’ means-

“6) Forthe purpqses of this section, “relevant date” means, —

“(i) in the case Q,F'téxable service in respect of which service tax has not been levied

: ” ﬂ% - pard or has beeys short-levied or short-paid —

,:ﬂ/“ ; - Page 11 of 13




{a) ‘where under the rules made under this C *hapter, a periodical reiurn, showing particulars of
service tax paid during the period fo which the said return ret‘ates is ro be f ’ed by an assessee, the
date on which such retwrn is so filed: .~ :

() whereno penod:ca] return as.aforescid is f‘ iled, the last a&ue on wh:ch such return is (o be
filed under the said rules; _ : -

(c)  inany other clse, the date on which fhe service {ax is o be pard under this Chaprer or the
rules made thereunder; - : .

(ii) inacase where the service lux is prowszonaﬂy assessed under this Chapter or the
rules made thereunder, the date of « adjustment of the service rax afrer the final

assessment thereof, - ’

(iii) ina case where any sum, relating to seivice tax, ha.s ermneously been refunded
the date of such reﬁmd ]’ : _

In the present case, the appellant has not filed any return ‘and hence the -
relevant date is the last date on which such return was requ1red to be filed.
For the period from Apnl 2014 to September 2014 the ST-3 return for the
said period was required to be filed by 25t of October 2014. As such, the

show cause notice was required to be fserved latest by 24th of October 2019,

V2I525/RA2021

but in the preeent case notice was served on 29. 09 2020 and hence the .

demand for the said penod is clearly hit by 11m1tatlon of time under Section

73ibid. - . i

-

13. As regardmg the contentlon of the appellant ,that demand for the . |

penod October 2014 to March 2015 1s also tlme barred as there is no
suppressum of facts etc 1 ﬁnd that the contraventlon of la.w on thelr part'.,.
" have been comrrutted with the deliberate mtent to evade payment of servxce _
tax by way of not obtmmng the ser\nce tax regxstratlon etc. Had i inquiry not
been conducted by the clepartment the violation and contravention of law

by the appellant would not have come 'to the notice of the department. Hence

the extended period of limitation has been correctly 1rivoked Further, as per -
THE TAXATION AND O'I‘HER 1LAWS [RELAXATION AND AMENDMENT OF -

CERTAIN PROVISIONS) ACT, 2020, where any time-limit has been specified

in, or prescribed or riotified under, the specified Act:which falls during the L

period from thé 20th day of March, 2020 to the 31st day of' December, 2020, °
the time-limit stand extended to the 31st day of March, 2021. Thus, I hold
that the demand has been made within time limit I aiso hold that the

adjudicating authority has rightly imposed penalty under Section 78,

77(1)(a) and Section 77{2) of the Finance Act, 1994 -

i4. In view of the above, 1 uphold the impugne:d; order to the extent of
demand of service tax for the period from October 20Y14 to March 2017 and
set aside the demand of service tax for the. peride from April 2014 to -

- September 2014. Accordingly, I direct the adjudicating authority to re- s

quantify the demaﬁd _of_ service tax i_'or. the period from October 2014 to s

Page 120f13

March 2017 and to re-determine the_ amount of peqajty under Section 78 of :
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of this order
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15. The appeal filed by the Appellant is disposed off as above.
gt / Attested | '

31 (3dia)

- the Finance Act 1994 in a%portlonate ma%ﬂ’er w1thm 30 days of rece1pt
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/Commissioner {Appeals)
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ﬁ" '\'?fl &1 ety M/s J.K. Associates (Advocates),
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