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_' atﬂa% IORDER—II\:&PEAL

M/s N.J. Constructlon ijdham Lal Bhadur Society, Street No.3, Plot
No.10B, Dhebar Road [South] Opp. Jakat Naka, Ra_]kot (hereinafter referred to
as ‘Appetlant’) has ﬁled Appeal No. V2/ 525 / RAJ / 2021 agamst Order-in- -Original
No. 23/JC(MAN) / 2021 22 dated 23.09.2021 (heremaﬁer referred to as
‘impugned order’) passed by the Joint Commlssmner Central Excise & CGST,

" Rajkot {hereinafter referred to as adjudlcatlng authonty']

2. The facts of the case, in brief, are that as per data received from the Income
Tax Department the appellant appeared to have received various amounts as
consideration for prov1dmg taxable service. It appeared that the appellant had
not obtained reg.lstratlon under Service Tax Rules and did not pay service tax on
the consideration recewed for providing taxable service. The appellant, in spite
of being asked by tht 1unsdlct10nal ofﬁcer, did not produce any details or

information about the. nature of service provided by them.

J‘

2.1 Based on the data prov:ded by the Income Tax department a Show Cause

Not‘lce No. V.ST/ DlV-I/JC/ AS/14/2020-21 dated 28 09.2020 was issued to the

-_Appellant calllng them to show cause as. to why, the value of taxable services
- provided by them durmg the period F.Y. 20 14-15, 2015~ 16 and 2016-17 ‘'should

not be assessed/ determmed at Rs.6,66,78 336/ under ‘%ectlon 72 of the
Finance Act, 1994 and serv1ce tax amount of Rs. 93, 23 820/ should not be
demanded and recovered from them under proviso to Sectlon 73(1) of the Act,
along with mterest under Section 75 of the Act, a.nd proposmg imposition of
penalty under Sectmns 77 and 78 of the Act ) '

. 2.2 The above Show. Cause Not.lce was ad;udlcated v1de Lhe 1mpugned order

whereunder the adjudleatmg authority dropped the demand for Rs.87,60,653/-
and confirmed the derr}and of Rs.5,63,653/- under proviso to Section 73(1) of
the Finance Act, 1994 ';along with interest under Section 75 of the Act. He also
imposed penajty of Rs; 5 63,653/ - under Sectlon 78 and Rs. 10,000/- under
Section 77(1)(a), Rs. 10 000/ under Sectioh 77(1)(0) and Rs.10 000/ under

‘Section 77(2) of the Fma.nce Act, 1994.

3.1 Being aggrleved, ,the Appellant has’ filed the present appeal contendmg,

_inter alia, that the servlce tax demanded in-the order of Rs.5,19,465/- was on

the allegatlon that the constructlon of Box Culvert is separate cml structure and

-hence service' tax is levrable The appellant subm1tted that Box Culvert

constructed are attached to the road and is going to be used for road

ansportauon and as- per rule of classification, box culvert should be at par with

2% only The appeJant submitted. that as per Sect.lon 4 of the National
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Highways Act 1956 highways mclude culverts

-

3.2 The appellant subxmtted that service tax demand of Rs 44 188/ on alleged
nexplamcd income of ‘Rs.2,94 584/ was due to neghgence on the part of
adjudicating authority as he has not referred to the a,udlt report as well as
reconcnhatxon submitted by the appellant on Ol. 10. 2020 The appellant
submitted that the difference is other income derived in the form of interest as
mentioned in Schedule X1V of Audit Report of FY-16- 17. The appellant submltted
that no interest is payable and no penalty is 1mposable for the reason that

demand of service tax is not sustainable. . c g

4.1 Personal hearing was held on 12. 10.2022 whe‘:n Shri Ravi Tanna,
Chartered Accountant, appeared on behalf of the Appellcmt He reiterated the
submission made in Appeal Memorandum. He drew attention to the definition of
Highways as per Section 4 of the National Highways Act, 1956 which mentions
that highways include culverts and contended that their work order specifically
mentioned culverts for .state highways. He undertook to . submit -
diagrams/photographs of the said culverts post hearing.. He also contended that
the unexplained incore merntioned in the order of adjudlcatmg authority was
actually interest on the Fixed Deposits. He undertook to Submlt extracts of the
audit report, form 26AS, bank statement etc., in this regard Based on these

contentions he requested to drop the demand, interest an_d penalty.

4.2 Vide letter dated 15.10.2022, the appeilant subr{ntted copies of work
orders of R & B Porbandar, R & B Junagadh and photogiaphs of box culverts,

extracts of the audit t_‘eport,' form 26AS and bank statenie;ht.

S. I have carefully gone through the facts of the cage"_,.the impﬁg_ned order,
grounds of appeal in the appeal memorai_ldum and oral as well as written
submissions made by the Appellant. As per the facts é{ail_able on recorﬁ, the
demand was made on the on the basis of data provicjiéd by the Income Tax.
department. Though the documents related to the incothé shown in the returns
of Income Tax department werc called for by the 3unsdlct§onal CGST officer, the
~ appellant did not provide them. However, the appellant has submitted the
documents at the time of adjudication. From the work-q_rder, the adjudicating
authority found fhat the appellant had provided cOnsirémtiOn services to the
Government/local authorlty and pr0v1ded services v1z constructlon of road,

bridge, box culvert, slap, Fire Brigade Station. The adjuﬂicat1ng authority has
observed that the serv1ce pr0v1ded by appellant were e)gempted However, the
ad_]udlcatmg authorlty has ‘held that box culvert’ is umque ‘civil structure and
cannot be termed as part of the road or bridge and hence tonﬁrmed the demand

of service tax to the extent of service provnded in respec‘t ’Df constructlon of box
. 1.
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~culvert’. The adjudica%ing aﬁibﬂt}' has also %ﬁrmed the demand of service
tax to the tune of Rs. 44 188/- on unexplained .i.ﬁcorne of Rs.2,94,584/-. Thus
issue to be decided in '.:hlS case is whether the impugned order, in the facts and
circumstances of the case, confirming the demand agamst the service of
construction of ‘box culvert and ‘unexplained income’ with pena.lty is legal and

proper.

6. The contention ‘of the appellant, in this regard, is that ‘Box Culvert’
constructed are attached to the road and is going to be used for road
- transportation and as per rule of classification, box culvert should be at par with
Bridge only. The appellant submitted that as per Section 4 of the National
Highways Act 1956, h.ghways include culverts. In this regarcl I find that, the
~ adjudicating authonty has not given any valid reason for not considering ‘box
culvert’ as part of road, On the contrary, Section 4 of the Nat:ona] Highway Act,
1956 considered bndges, culverts tunnels, causeways, carriageways and other
structures constructeq on orl across highways as ‘highways’. Section 4 of the
National Highway Act, -.--1956 reads as under: '

4. National hrghway.s\, 10 vest in the Union.—All national h:ghways shall vest in the Union, and for
the purposes of this Act "highways " include— .

(i) all lands appurtengnt thereto, whether demarcated or not;

(ii) all bridges, culverts, tunnels, causeways, carriageways and other structures constructed on or
across such hrghways. and

(iii) all fences, trees, posts and boundary, ﬁ(rlong and mdestones of such highways or any land
appurtenant 1o such highways. "

7. From the above, it is evident that culverts are considered as integral part
of highways under National Highway Act. 1956. Even the dictionary meaning of
culvert reads 'as ‘a dmip. oi‘f channel crossing under a road, sidewalk, eic.’
- (Dictionary.com)’. As st ich, [ am of the considered view that.culverts are parts of
~ road and the service pmvnded by constructmg ‘box culvert’ can be considered as
service provided in respect of construction of road Wthh is exempted as per Sr.

~ No.13(a) of Notificatiors No.25/2012-ST. Further, the work order is specifically
 for construction of ‘box .culvert on Thoyaba-Jamby Kerala-Badopar Road and
‘Manavadar Jilna Buri f{oad’ Thus, it transpires that the work carried out by the
appellant by way of construct]on of ‘box culvert’ is to be considered as a part of
road and hence ehglble for exemptlon per Sr. No.13(a) o.f Notification

" No.25/2012-ST.

: 8. Regarding the conﬁtmatmn of demand of serv1ce tax on ‘unexplained
: mcome amount of Rs.2.94 584/-,1find that the adjudicating authority has failed
to correlate or establish th_e said amouqt as a consideration in respect of any
service provided by _thle;:ll-atppellant. On the contrary, the appellant has submitted

ynexplained ircome of Rs.2,94,584/- was towards receipfcl Qf interest. 1
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also find that the appellant has %ubrmtted a reconciliation statement and copy -

oy

of balance sheet audit report etc. before the ad_;udlcatmg authonty On perusal
of the said reconciliation statement and profit and loss account I find that the
income of Rs.2,94 584/ in 2016-17 was towards interest mcome and hence not
taxable. Thus, the impugned order to Lhc extent of conﬁrmmg the demand of
service tax is not sustamable on merits. As the demand i$§ not sustainable, there

is no question of charging mterest and impoesing pena]ty m this regard.-
9. In view of the above, I allow the appcal and set aside rhe demand of service

tax of Rs.5,63,653/-, with entire pcnaltv under Sectlon‘78 SCCthﬂ 77(1){a),

Section 77(1)(c) and Sectmn 77(2) of the Finance Act, 1994 imposed on the
appellant by the adjudicating authority. : .‘E

Lo, acﬁammaﬁfaﬁﬂésrcﬂamﬁuemmm%ﬁwm%n
10. The appeal filed by the Appellant i is disposed off as above.
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