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i o Appeal No: V2/93/RAJ/2022

##8:: ORDER-IN-APPER: ::

M/s Kalyan Glazed Tiles, 8-A, National Highway, B/h Lalpur 132 K.V Power
House, Jambudiya, Morbi-364 642 (hereinafter referred to as ‘Appellant) has
filed Appeat No. V2)93IRAJ/2022 against Order-in-Original No. D/86/2021-22
dated 31.03.2022 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Comm:ssmner Central GST Division-|, MOI'bI (hereinafter referred to as

‘adjudicating authonty ).

2.  The facts of the case, in brief, are that the appellant was engaged in
manufacture of Ceramic Glazed Tiles falling under Chapter Sub Heading No. 6908
of the Central Exci_:se Tariff Act, 1985 and was holding Central Excise Registration
‘No, AACFK5181EXMO001. Intelligence gathered by the officers of Directorate
General of Central Excise Intelligence, Rajkot Regional Unit, Rajkot (DGCEI)
indicated that M/s B’son Cermic, Morbi were indulging .in evasion of Central
Excise duty way of"illicit l;emoval of unglazed ceramic tiles manufactured by
them wnthout payment of duty. Dunng the search proceedmgs carried out at the
_factory premises of M! s B son Ceramlc documents along thh electronic gadgets
were resumed. under Panchnama dated 24.05.2016. Durmg the investigation
against . M/s B’son . Ceramic documentary e\ndences were collected which
'corroborated the ev1dences regarding clandestine purchase of Ceramic Unglazed
Tiles by the appellant which was manufaétu_red by M/s B’son and sold to the
appellant without,f)ayment of Central Excise duty.

2.1 A statement of Shri Mukeshbhai Narshibhai Ughareja, Partner of M/s
Kalyan Glazed Tiié‘s, was recorded under Section 14 of Central Excise Act, 1944
read with Section 474 of CGST Act, 2017 on 04.06.2020. During the recording of
statement of the' Director of appellant unit, he admitted that they have
purchased Unglazed Tiles (biscuits) from M/s B’son Ceramic without covering of
Central Excise invaice and manufactured premium grade cerami.c wall tiles from

the said clandestine ‘purchase of biscuits.

3. Show Cause’ Notice No. DGGI/RRU/36-03/2020-21 dated 16.06.2020 was
issued to Appellant calling them to show cause as to why Central Excise duty
amounting to Rs.4;0'4,708/ - shoutd not be demanded and recovered from them
under proviso to {Section 11A(4) of the er,st\&_fhile_ Central Excise Act, 1944
(hereinafter referfed to as “Act”) along with interest under Section 11AA of the
Act and also propoging imposition of penalty under Section 11AC of the Act.

R above _-saiid Show Cause Notice was adjudicated vide the impugned
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order wherein the demand of Central Excise duty amountmg to Rs.4,04,708/-

was confirmed under Section 11A{4) along with mterest under Section 11AA of

the Act. The impugned order imposed penaity of Rs.4,04,708/- under Section
11AC of the Act. |

. 4,

Being aggrieved with the impugned order, A‘ppellar}t _pr'eferre'd appeals on

various grounds, inter alia, as below -

(i)

(ii)

(ifi)

.
F

The adjudicating authonty has failed to furnish’ leglble certified copies
of documents as requested by them vide letter dated 13.07.2020 as
well as in written submission dated 01.10. 20‘20 before passing the
order and hence the lmpugned order violated' t{}e principles of natural
justice. The appellant relied upori the followiﬁgfdecisions.

(a) Rajam Industries (P) Ltd-2020 (255) ELT. 161 (Mad)

(b) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All. )
(c) Videocon International Ltd-2010 (25) ELT. 553 (Tri-Mumbai)

The adjudicating authority has relied upon varlous statements referred
and relied upon in the show cause notice "r:'c:-:nfirming the demand.
However, the adjudicating authority has passed the order without
allowing cross examination of Departmental (witnesses in spite of
specific request made for the same. it is settled position of law that
any statement recorded under Section 14 off the Central Excise Act,
1944 can be admitted as evidence only v'rl'%en its' authenticity is
establrshed under provisions of Section 9D(1)‘50f the Act and relied
upon following case laws: o

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT‘189 (Del).
(b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)
(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

~ {e) Andaman Timber Industries -2015-TiOL- 255-SC-CX.

() Parmarth Iron Pvt Ltd - 2010 (255) E.L.T. 496 (All) -

In vrew of the provisions of Section 9D of the Central Excise Act, 1944
and settled position of law by way of above referred judgments, since
cross examination of departmental witnesses were not allowed their
statements cannot be relied upon while :pjassing the order and
determining the duty amount payabie by it. E_fpecially when, there is -
no other evidence except so called oral evidehéfes in the form of those

statements and un-authenticated third bairty private records.

~Therefore, in view of the above, impugnedé order passed by the

learned Assistant Commissioner is liable to be s?.'t aside on this ground

A |

T
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(i;')

v)

(vi)

(vii)

Appeat No: V2/93/RAJ/2022

The show cause Notice is running intb %6 pages plus Annexure-RUD plus
Annexure-I showing duty liability in respect of clandestinely purchase
of Unglazed Ceramic Tiles from M/s B'son Ceramics, Morbi. It is not
forthcoming from the same  that baSe on which documént the
_Annexuré‘-l is prepared. Neither Panchnama nor statements nor other
documenij:s refe}'red in Annexure-RUD have direct or indirect relation

with the demand of duty against the appellqnt.

L 3

The‘adjudicating authority erred in finding that it is not the case to

decide whether the goods cleared by M/s B’son are excisable or
othei'wise._ The adjudicating authority intentionally misinterpreted
Circular a'ated_ 17.10.1988. It is settled position of law that Board’s
Circular is binding upon the department and clarification issued by the
Board is squarely applicable to the goods manufactured by M/s B’son
as clay biscuit tiles are not marketable,

The allegation of purchase of goods without payment of duty and
without iljvoice are totally baseless. The investigation has not adduced
any documentary evidence to the effect of supply of said goods
without invoice and without payment of duty. There is no evidence of
mahufactilre of Ceramic Tiles out of ceramic unglazed tile purchased
from M/s B'son and there is no evidence of saile to buyers of the
ceramic él‘azed tiles without invoice and without payment of duty of
excise. Thére is no evidenée of transportation of such goods nor
receipt of :sale value from anyone except oral evidences. The only
evidence - adduced against the appellant is one statement dated
04.06.2020 of one of the partners, Shri Mukeshbhai Narshibhai
Ughareja; Partner of M/s Kalyan Glazed Tiles but the same is version

of the officer so as to fabricate the case against the appellant.

In any case, two Annexure-ll and Il where the name of appellant
-Written are not legible and cannot have any evidential vaiue in
absence *bf any evidence as provided under Section 36B(2) of the
gentral ff:xcise Act, 1944. Pen drive is not computer within the
meaning ‘of ‘Explanation’ to Section. 36B ibid, therefore, printout of
pen driveét cannot be considered as printout of computer, so it cannot
be considered as admissible ‘evidence. They relied upon the following

case laws’
NBhandari Caterers-2019 (29) GSTL.489 (Tri-Del)
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(viii)

(ix)

)

(xi)

Appeal No: ¥2/93/RAJ/ 2022

(c) Ambica Organics-2016 (334) ELT.97 (Tri-Abmd)
(d) Premium Packaging Pvt Ltd-2005 (184) ELT.165 (Tri-Del)
. . . 1

Root cause of investigation which lead to dé,jmand of Central Excise
duty is investigation against M/s B’son C‘eramic‘:, Morbi. No independent

investigation is carried out against appellant except recording

confessional statement of one of the Directors of appeltant, No

evidence of manufacture of ceramic glazed tiles, procurement of
other raw materials including fuel and poweri for manufacture of tiles,
deployment of staff, transportation of raw ‘materials as well as
finished goods, statement of buyer speaﬁcally stating name of
appellant, statement of transporters who trgrllsported finished goods,
receipt of cash etc are relied upon or even; available. It is settled
position of law that in absence of such eviden;;es, grave allegations of
clandestine removal cannot sustain. Reliance 15 placed amongst other
foltowing decisions: !
(a) Synergy Steels Ltd-2020 (372) EKT, 129 (Trr Del)

(b) Savitri Concast Ltd-2015 (329) ELT.213 {T ri- Del)

(c) Aswani & Co-2015 (327) ELT.81 (Tri-Del)

(d) Shiv Prasad Mills Pvt Ltd-2015 (329) ELT. 250 (Tn Del)

(e) Shree Maruti Fabrics- 2014 (311) ELT.345 (}"{l Ahmd).

While issue of show cause notice, no relian_l:é can be placed on any
decision, but the investigation has placed h‘ reliance upon certain
decisions regarding admissibility and evndenual value of the
records!documents seized during lnvestlgatlon The mvestlgatton has
placed reliance upon decisions w1thouf. understanding the
circumstances and facts of each cases.

Thus, in absence of any evidence for alleged‘c:lahdestine manufacture
and clearance of gcods except so called allegations of cash receipt by
around 186 tile manufacturers, it cannot be.a\illeged suppression etc,
and therefofe, demand beyond normal périod ig time barred.

When' no duty is payable, question of pa;ment of interest and
imposition of penalty does not arise. :

T

i

4.1  Personal Hearing in the matter was held on "06092022' Shri P.D.
Rachchh Advocate, appeared on behalf of Appellaqt He reiterated the

submissions made in appeal memoranda in respect of all ];he appeals. He further

stated that he would submit a synopsis of submtssuons as additional written
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Appeal No; V2/93/RAJ/2022

5. | have carefully gome-through the factsef the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand and imposing penalty is correct, legat and
proper or not.

6. The first coﬁt_entiqn of the appellant in the present appeal is that the
adjudicating authority has failed to furnish legible certified copies of documents
as requested by them vide letter dated 13.07.2020 as well as reply dated
01.10.2020 before passing the order and hence the impugned order violated the
principles of natural justice., In this regard, | find that, the adjudicating
authority had addressed the issue at Paragraph 18.3 of the impugned order
wherein he observed that Deputy Director, DGGI, RRU, Rajkot vided letter dated
- 29.06.2020 informed that legible copies of relied upon documents were supplied
to them on 25.06.2020 and submitted copy of acknowledgement. Therefore, the

contention of the appetlant in this regard is fallacious and is liable for rejection.

7. Coming to the merits of the case, | find that an offence case was booked
by the officers of Directorate General of Central Excise Intelligence, Rajkot
against the appellant for clandestine removal of goods. During the search
proceedings carried out at the factory premises of M/s B'son Ceramic,
documents along with electronic gadgets were resumed under Panchnama dated
24.05.2016. During the investigation against M/s B'son Ceramic documentary
evidences were collected which corroborated the evidences regarding
clandestine purchase of Ceramic Unglazed Tiles by the appellant which was
manufactured by M/s B’son and sold to the appellaht without payment of
Central Excise' du_ty.- Shri Mukeshbhai Narshibhai Ughareja, partner in his
statement recorded ‘under Section 14 of Central Excise Act, 1944 read with
Section 174 of CGST Act, 2017 admitted that they have purchased Unglazed Tiles
(biscuits) from M/s B’son Ceramic without covering of Central Excise invoice and
manufactured preﬁ'liui'n grade ceramic wall tiles from the said clandestine

purchase of biscuits.

8. The abpellaﬁt, on the other hand, had contended that the aliegation of
purchase of goods\)«ithbut payment of duty and without invoice are totally
basetess. The inves:.tligation has not adduced arly documentary evidence to the
effect of supply of Said goods without invoice and without payment of duty.
There is no evideni:é of manufacture of Ceramic Tiles out of ceramic unglazed
tile purchased fron; M/s B’son and there is no evidence of sale to buyers of the
¥, glazed tile",-s' without invoice and without payment of duty of excise.
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Appeat No: V2/93/RANI2022

There is no evidence of transportation of such goods nc'fi'r receipt of sale value
from'anyone except oral evidences. The oniy evideﬁc}e adduced against the
appetlant is one statement dated 04.06.2020 of on‘éi of the partners, Shri
Mukeshbhai Narshibhai Ughareja but the same is version of the officer so as to

fabricate the case against the appellant. o
- b
9. In this regard, | find that the investigation was céz_hducted at the level of

the supplier of goods viz. M/s B’son Ceramic for clandes‘tiﬁne removal of excisable

goods by them. The appellant, a manufacturer of cééamic glazed _tiles. had
purchased unglazed ceramic tiles from the said M/s B".ison Ceramic. The only
evidence adduced by the investigation is a statement of one of the partners Shri
Mukeshbhai Narshibhai Ughareja wherein he admitted _,tbat they had purchased
unglazed ceramic tiles from M/s B’son Ceamic and m‘a,f_)ufactured and cleared
glazed ceramic tiles clandesiinely. |
10. It is settled law that clandestine removal of excisable goods being a
serious allegation, the department was bound to condijjct investigation about
transportation of goods, buyer of goods and receipt of $ale proceeds. Without
conducting any inquiry at the buyers end and transll;)rtation of goods and
withouf coltecting tangible evidences regarding manufacture and removal of
goods, the allegation of clandestine removal cannot be establisﬁed. In the
presént case, | observe that no investigation has been mf_'ade by the agency who
investigated the case to identify the buyer of the finisheci' goods, the transporter
who transported the goods and not collected any evidence of receipt of sale
proceeds. In the cases relating to clandestine remO\é:él of excisable goods,
following are the indicators of clandestine remé)val activities by a
manufacturer:- ' ' }

(i)  Excess stock of raw materials found in the factor)g premises.

(ii}  Shortage of raw materials in the records of maﬁujﬁcmrer.

(iii)  Excess/shortage of manufactured goods found in :’he Jactory premises.

(iv)  Excess consumption of electricity/power used in fhe mdnufacrure of finished

goods. .

(v) Any transit seizure of clandestinely remoﬁf:d goods made by the

investigating authority. =

(vi} Any cash amounts seized from the factory premiszs or dealer’s premises or

residential premises searched during investigation, '

(vii) Cohféssionary statements of the persons concegned with the clandestine

manufacture/removal of excisable goods. ; f |

)

m\the present case, there is no excess/shortage of Eéither raw materials or
: E Pageﬁof11_
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. ' ) ' " Appeal No: V2/93/RAI 2022

manufactured'googs' foundisin the factory préedises. In fact, the factory of the
appellant was not ?ven visited by the investigating agency. There is no recovery
of cash from anywhere. The only evidence available with the revenue is the
statement of one '_Iof the partners, Shri Mukeshbhai Narshibhai Ughareja which
stands retracted, as observed by adjudicating a'utho,r”ity at ;Paragfaph 20.5 of the
impugned order. F:Ign’ble Tribunal in the case of Sakeen AH'oys' Pvt Ltd-2013
(296) E.L.T. 392 (Tri. - Ahmd.) held that in a clandestine removal case, the facts
of clandestine removal of excisable goods cannot be established only on the
basis of certain statement which retracted later but there has to be positive
evidences like purchase of excess raw materials, shortage/excess of raw
materials/finished goods found in the stock/faétory premises of the appellant,
excess consumptioﬁ of power like electricity, any seizure of cash during the
investigation when huge transactions are made in cash. Hon’ Tribunal held as

under:

11.  From the above settled law, it is clear that in a clandestine removal case, the
. facts of clandestine removal of excisable goods cannot be established only on the
basis of certain statements which are retracted later but there has to be positive
evidences ' like purchase of excess raw materials, shortage/excess of raw
materials/finished goods found in the stock/factory premises of the appellant,
excess consumption of power like electricity, any seizure of cash during the
investigation when huge transactions are made in cash. In the present case also, it
is observed, from the annexures to the show cause notice dated 1-5-2009 issued to
the" appellants, that there were huge cash transactions to the tune of Rs. 11.23
Crores. When such large number of transactions involving huge amounts are being
undertaken in clandestine removal activities, it is very likely that some cash would
have been seized There is not a single instance where either seizure of cash is
made or any clandestinely removed goods are seized or raw materials/finished
goods were found either short or in excess in the factory premises of the appellant
or at any othér place. As per the Panchnama drawn at the factory premises it is
shown that there was no excess/shortage of the raw materials or finished goods
Jound. The documentary evidences collected from the business premises of M/s.
* Sunrise Enterprise and the statements recorded by investigation, can at the most
raise a reasonable doubt that some clandestine removal activities are undertaken
by the appellént. However, such a suspicion or doubt has to be strengthened by
- positive evidences which seem to be lacking in this case. Any suspicion
whosoever cannot take the place of evidence regarding clandestine removal of
excisable goads. Moreover, after having positive evidences, quantification of duty
on clandestinely removed goods also becomes essential. As already mentioned
above, the stock lying in the stock yard of M/s. Sunrise Enterprise, Mehsana was
Jound containing the goods received from M/s. Sakeen Alloys Pvt. Limited under
proper invoices. When the goods received under proper invoices are found in the
stock yard of M/s. Sunrise Enterprise, then it is possible that out of such goods
certain quantities were sold to various customers by accepting payment in cash. In
such a situation, the quantification undertaken by the investigation becomes
doubtful and incorrect. For this purpose cross-examination of the person Incharge
looking after the records of M/s. Sunrise Enterprise was must, which was not
allowed by the. adjudicating authority. In view of the above observations, the
demand of duty of Rs. 1,85,10,861/- is not sustainable and is required o be set
aside. - -
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Court as reported at 2014 (308) E.L.T. 655 (Guj.) wherein it is held that;

7. As can be noted from the decision of the Tribunal, it hds extensively dealt with the
entire factual matrix presented before it. The Tribunal rightly concluded that in the case
of clandestine removal of excisable goods, there needs (o be positive evidences for.
establishing the evasion, though contended by the Revenue. In absence of any material
reflecting the purchase of excessive raw material, shortage. of finished goods, excess
consumption of power like electricity, seizure of cash, etc., the Tribunal noted and held
that there was nothing to bank upon except the bare confessional statements of the
proprietor and of some of the persons connected with the ‘manufacturing activities and
such statements were retracted within no time of their recording. The Tribunal also
noted the fact that the requisite opportunity of cross-examination was also not made
available so as to bring to the fore the true picture and therefore, it concluded against
the Revenue observing that not permitting the cross-examination of a person in-charge
of records of Mis. Sunrise Enterprises and absence of other cogent and positive
evidences, would not permit it to sustain the demand of Rs: 1.85 Crores raised in the
Demand notice and confirmed by both the authorities below.;

13.  In the case of Shree Maruti Fabrics-2014 (311) E:L.T. 345 (Tri. - Ahmd.)
Hon’bte Tribunal has held that duty demand can be sustained only when the

goods are manufactured and cleared. Hon’ble Tribunal held as under:

7 e e e The duty demand can be sustained only when the goods are.
manufactured and cleared: However in the instant case there is not a single
consignee of the goods, no transporter of the godds. No investigation has
been done at the factory as to the manyfacture of the goods. There is no
investigation as to how the raw materials were progured, the consumption of
electricity, the payments of wages, etc. The show cause notice or the
adjudication order even does not show how the amounts received in the Bank
accounts of these dummy concerns were transferred to appellant’s account,
if any. I therefore agree with the submissions made by the appellant and hold
that the demands are not sustainable. N

In the present case also, there is not a single cons;ignee of goods and no
transporter of goods identified by the investigating age_.n¢y.

14.  Further, it is held by Hon’ble Supreme Court'_i?_n the case of Shalimar
Rubber Industries v. Collr. of C.E., Cochin - 2002 (146) E.L.T. 248 (S.C.), that no

retiance can be placed on the oral statement of the raw material suppliers as he

is not subjected to any examination and cross examination during adjudication.
In the presént case also the clahdestine purchase has been alleged on the basis
of statement of raw material supplier' and he was ‘not subjected to cross
examination and hence his statement cannot be ?:'relied as evidence of

clandestine purchase and removal of goods by the appelfant.

15. | find that the adjudicating authority has place_;d%reliance in the cases of
Naresh J. sukhwawani-1996 (83) ELT.258 (5.C), 2010 ?260) ELT.449 (Tri-Del),
Alex Industries-2008 (230) ELT.73 (Tri-Mum), Divine Solutions-2006 (206)
T JON (Tri-Chennai), Karori Engg Works-2004 (1?6§) ELT.373 (Tri-Del) in

* ’ .
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Dhamasana. | find that theafatts of circumstanggs: of the said cases are different
from the present situation. In the present case, the demand has been made
alleging clandestine removal of goods and as held in the case of Sakeen Alloys
Pvt Ltd (supraj by the Tribunal, which is affirmed by the Hon’ble GUJarat High
Court also, the facts of clandestine removal of excisable goods cannot be
established only on the basis of certain statement which fetracted later
butthere has to be positive evidences like purchase of excess raw materials,

“shortage/excess of raw materials/finished goods found in the stock/factory

premises. of the appellant excess consumption of power like electricity, any
seizure of cash during the investigation when huge transactions are made in
cash. Therefore, | hold that the order confirming the demand on clandestine
removal only on the basis of retracted statement is perverse and needs to be set

aside.

16.  In view of above, | set aside the impugned order and allow the appeal.

20, mmmmmﬁmmﬁmmmmmml

17. The appealé filed by the Appellants are disposed off a above.

mﬁat.m
/ d

Sufferint hdent
Central GST (Appeals)

(AKHlLE’s?l?(U
Commissioner{Appeals)

By R.P.A.D. _ Rajkot
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