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Appeal No: V2/445/RA02021
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| WMRDER-IN-APPEA

M/s Fea Ceramics, Ghuntu, S. No. 629/P, Lakhdhirpur Road, 8A National
Highway, Morbi-364 642 (hereinafter referred to as ‘Appellant) has filed Appeal
No. V2/445/RAJ/2021 against Order-in-Original No. 19/BB/AC/MRB-11/2021-22
dated 30.06.2021 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissiener, Central GST Division-1l, Morbi (hereinafter referred to

~ as ‘adjudicating authority’).

2. - The facts of the case, in brief, are that the appellant was engaged in
manufacture of Ceramac Glazed Tiles falling under Chapter Sub Heading No.
69089000 of the Ceptral Excise Tariff Act, 1985 and was holding Central Excise
Registration No. AACFF1950EEM001 lntelhgence gathered by the officers of
Directorate Generai of Central Excise Intelligence, Rajkot Region Unit, Rajkot
(DGCEI) indicated Eh_et M/s B’son Cermic, Morbi were indulging in evasion of
Central Excise dl%-ty ~way of illicit removal of unglazed cera.mic tiles

manufactured by them without payment of duty. During the search proceedings

', carried out at the faetory premises of M/s B’son Ceramic, documents along with

electronic gadgets - were resumed under Panchnama dated 24.05.2016. During
the investigation agamst M/s B’son Ceramic documentary evidences were
cotlected which corroborated the evidences regarding clandestine purchase of
- Ceramic Unglazed Tl‘il.es by the appeltant which was manufactured by M/s B’son
and sold to the appeliant Without payment of Central Excise duty.
2.1 A statement’ of Shri Anil Kumar G. Dhamasana, partner of M/s. Fea
Ceramics was recofded u'nder Section 14 of Central Excise Act, 1944 read with
Section 174 of CGST Act, 2017 on 02.06.2020. During the recording of statement
of the partner of a;i;b’ellant unit, he admitted that they have purchased Unglazed
Tiles (biscuits) froin M/s B'son Ceramic without covering of Central Excise
invoice and manufactured premium’ grade ceramic wall tiles from the said

clandestine purchade of biscuits.

3. Show Cause Notice No. DGGI/RRU/36-01/2020-21 dated 16.06.2020 was
issued to Appellant callmg them to show cause as to why Central Excise duty
amounting to Rs. 9, ')7 307/- should not be demanded and recovered from them
under proviso to Sectlon 11A{4) of the erstwhile Central Excise Act, 1944
(hereinafter referred to as “Act”) along with interest under Section 11AA of the

Act and also propos_i_rfg imposition of penalty under Section 11AC of the Act.

#iRe above said Show Cause Notice was adjudicated vide the impugned
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Appeal Mo: V2/445/RAS/2021

order wherein the demand of Central Excise duty ampunting to Rs.9,57,307/-

was confirmed under Section 11A(4) along with interest under Section 11AA of

the Act. The impugned order imposed penalty of Rs.2,57,307! - un_der Section
11AC of the Act. | _ ot

4,

various grounds, inter alia, as below :- ‘ ,'.

(1)

(i)

(1ii)

Being aggrieved with the impugned order, Appell_ant preferred appeals on

The adjudicating authority has failed to furpish legible certified copies
of documents as requested by them vide l'_e:}'ter ‘date'd 28.08.2020 as
well as in written submission dated 01.10.2020 before passing the
order and hence the 1mpugned order vmlatec't the principles of natural
justice. The appellant relied upon the followmg dec151ons

(a) Rajam Industries (P) Ltd- 2020 (255) ELT. 1@1 (Mad)

(b} Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T.. 496 (Au )
(c) Videocon International Ltd-2010 (25) ELT 553 (Tri-Mumbai)

The adjudicating authority has relied upon varlous statements referred
and relied upon in the show cause notlce conﬁrmmg the demand.
However, the adjudicating authority has: passed the order without
allowing cross examination of Departmental witnesses in spite of
specific request made for the same. 1t is settled posn.tlon of taw that
any statement recorded under Section 14: of the Central Excise Act,
1944 can be admitted as evidente only ;when its authenticity is
established under provisions of Section 9D61) of the Act and relied
upon following case laws: o

(a} J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).

(b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)

(d) G-Tech Industries - 2016 {339) £.L.T. 209 {P & H)

(e} Andaman Timber Industries -2015-TIOL-255:5C-CX

(f) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T ;496 (AlL.)

in view of the provisions of Section 9D of the Central Excise Act, 1944
and settled position of law by way of above referred judgments since
cross examination of departmental wltnesses were not allowed their
statements cannot be relied upon whlte passing the order and
deterrmmng the duty amount payable by It } Espeaally when, there is

no other evidence except so called orat evndences in the form of those

Istatements and un-authenticated third' : party private records.

Therefore, in view of the above, lmpugr%ed order passed by the

learned Assrstant Commlssmner is hable to be set aside on thlS ground
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(iv)

(v)

(vi)

(vii)

Appeal No: V2/445/RA1/2021

F

The show-cause no#i¥is running into ‘Wlwages plus Annexure-RUD plus
Annexureﬁl"showing duty liability in respect of clandestinely purchase
of Unglazed Ceramic Tiles from M/s B’son Ceramics, Morbi. It is not

'Torthcomi_ng from the same that base on which document the

Annexure:| ‘is prepared. Neither Panchnama nor statements nor other

" documents referred in Annexure-RUD have direct or indirect relation

with the cjemand of duty against the a{)pellant.
The adjudiéating authority erred in finding that it is not the case to
decide 'w;hether the goods cleared by M/s B'son are excisable or
otherwise. - The adjudicating authority intentionally i'nisinterpreted
Circular dated 17.10.1988. It is settled position of law that Board’s
Circular is binding upon the department and clarification issued by the

Board is squarely applicable to the goods manufactured by M/s B’son

~ as clay bilcuit tiles are not marketable.

The alleg__'a'trfion of purchase of goods without payment of duty and
without invoice are totally baseless. The investigation has not adduced
any docu:_mentary evidence to the effect of supply of said goods

without irivoice and without payment of duty. There is no evidence of

B . . ¥
- manufacture of Ceramic Tiles out of ceramic unglazed tile purchased

from M/s- B’son and there is no evidence of sale to buyers of the
ceramic g;lazed tiles without invoice and without payment of duty of
excise. There is no evidence of transportation of such goods nor
receipt of ﬁsale value from anyone except oral evidences. The only
evidence?adduced against the appellant is one statement dated
02.06.202bf0f one of the partners, Shri Anil Kumar G. Dhamasana but
the same;'vis version of the officer so as to fabricate the case against

the appellant.

in any caise,' two Annexure:ll and Il where the name of appellant
written aire not legible and cannot have any evidential value in
absehce of any evidence as provided under Section 36B(2) of the
Cenfral 'E'a'(cit-e.Act 1944, Pen drive is not computer within the
meaning af ‘Explanation’ to Section 36B ibid, therefore, printout of
pen drwe cannot be considered as prlntout of computer so it cannot
be conmd_}_eried as admissible evidence. They relied upon the following

case laws!
L

2) Bhandari Caterers-2019 (29) GSTL.489 (Tri-Del)
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Appeal No: V2/445/RAN/2021

(c) Ambica Organics-2016 (334) ELT.97 {Tri-Ah}"nd) '
(d) Premium Packagin§ Pvt Ltd-2005 (184) ELT:165 (Tri-Del)

(viii) Root cause of investigation which lead to démand of Central Excise
| duty is investigation against M/s B’son Ceraﬂ'll',é, Morbi. No independent
investigation is carried out against. appeilant except recording

confessional statement of one of the Direi:tors of appellant. No

evidence of manufacture of ceramic glazed tiles, procurement of.

other raw materials inctuding fuel and power 1or manufacture of tiles,
deployment of staff, transportation of raw materials as well as
finished goods, statement of buyer specsF icatly statmg name of
appellant, statement of transporters who traqsported finished goods,
receipt of casll etc are retied upon or eve;n?available. It is settled
position of law that in absence of such evide:n'é"es grave allegations of
clandestine removal cannot sustain. Reliance :s placed amongst other
following decisions; B : }

(a) Synergy Steels Ltd-2020 (372) EKT, 129 (Tn Del)

(b) Savitri Concast Ltd- 2015 (329) ELT.213 (Tri- Del)

(c) Aswani & Co-2015 (327) ELT.81 (Tri-Del) : .

(d) Shiv Prasad Mills Pyt Ltd- 2015 (329) ELT. 250 (Tri-Del )

(e) Shree Maruti Fabrics-2014 (311 ) ELT.345 (T!’I Ahmd).

(ix) While issue of show cause notice, no rellance can be placed on any
decision, but the 1nvest1gat|on has placed ‘retiance upon certain
decisions regarding admtssxblllty and e\'ndentlal value of the
records/documents seized dunng lnvestlgatlon The mvestlgatlon has
placed reliance wupon decisions wnthout understanding  the
circumstances and facts of each cases. ;

{x) Thus, in absence. of any evidenee for alleged c'landestine manufacture

 and clearance of goods except so called allega-:tions of cash receipt by
around 186 tile m-anufacturers it cannot be alleg'ed suppression etc,
and therefore, demand beyond normat period IS time barred.

(xi) When no duty is payable, question of payment of . interest and

imposition of penalty does not arise.

4.1  Personal Hearing in the matter was hetd on -06.09.2022. Shri P.D.
Rachchh, Advocate appeared on behalf of Appellar. 'He reiterated the
submissions made in appeal memoranda in respect of al.l the appeals. He further

- stated that he would submit a synopsis of subm:ss1on; as additional written

C 4
I

submission. __ o :
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5. - | have carefully go_neﬁugh the .facts offiive case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming dernand and imposing penalty is correct, legal and
proper or hot. .

6. The first con,tention of the. appellant in the present appeal is that the
adjudicating authorlty has failed to furnish legible certified copies of documents
as requested by them vide letter dated 28.08.2020 as well as reply dated
01.10. 2020 before passmg the order and hence the impugned order violated the

__prmcrples of natural justice. In this regard, | find that the ad]udrcatmg
| autho(nty‘ had addre_soed the issue at Paragraph 18.2 and 18.3 of the impugned

o_rder wher_ein h_e ol;s}erved_tha_t Deputy Director, DGGI, RRU, Rajkot vide letter
dated 03.02.2021 informed that legible copies of relied upon documents were

_sup-plied to them orn 22.06.2020 and aubmitted copy of acknowledgement.

Therefore, the contentlon of the appellant in this regard is fallacious and is
liable for reJectlon

7. . Coming to {he merits of the case, | find that an offen.ce case was booked
by the officers of "Directorate General of Central Excise Intelligence, Rajkot
against the appellant for clandestine removal of goods. During the search
proceedlngs carned out at the factory premises of M/s B’son Ceramic,
documents along wrth electronic gadgets were resumed under Panchnama dated
24.05.2016. During “the inuestigation against M/s B’son Ceramic documentary
evidences were c"i'ollected which corroborated the evidences regarding
ciandestine purchaée:‘ of Ceramic Unglazed Tiles by' the appellant which was
manufactured by M?’s B’son and sold to the appellant without payment of
Central Excise duty Shri Anil Kumar G. Dhamasana, Partner, in his statement
recorded under. Sectlon 14 of Central Excise Act 1944 read with Section 174 of
CGST Act, 2017 .adm1tted that they have purchased Unglazed Tiles (biscuits)
frorn M/s. B’son (.Tera'mic without covering of Central Excise invoice and
manyfactured pren%\ium grade ceramic wall tiles from the said clandestine
purchase of biscuits; '

8. The appellant on the other hand, had contended that the allegation of
purchase of goods w1thout payment of duty and w1thout lnvmce are totally

baseless. The mvesngatlon has not adduced any documentary ev1dence to the

effect of supply of sald goods w1thout invoice and without payment of duty.
There is no ev1dent‘.e of manufacture of Ceramlc Tiles out of ceramic unglazed
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Appeal No: ¥2/445/RAJ/2021

ceramic glazed tiles w:thout invoice and without paymﬂnt of duty of excise.
There is no evidence of transportation of such goods nor receipt of sate value
from anyone except oral evidences. The only evidence adduced against the
appellant is one statement dated 02.06.202b -of one of :i(he partners, Shri Anil
Kumar G. Dhamasana but the same is version of the o_ffice"f so as to fabricate the

case against the appellant.

9. - In this regard, | find that the investigation was conducted at the level of
the supplier of goods viz. M/s B’ son Ceramlc for clandestlne removal of excisable
goods by them. The appeliant, a manufacturer of ceramlc glazed tiles, had
purchased unglazed ceramic tiles from the said M/s B’§on Ceramic. The only
evidence adduced by the lnvestlgatlon is a statement of one of the partners, Shri
Anil Kumar G. Dhamasana wherein he admitted that they had purchased
unglazed ceramic tiles from M/s B’ son Ceamic and maqufactured and cleared

glazed ceramic tites clandestinely.

10. It is settled law that clandestine rér_noval of excisable goods being a
serious allegation, the department Was bound to conglﬁict invest.igation about
transportation bf goods, buy,er.of goods and receipt of _§ale. proceeds. Without
conducting any inquiry at the buyars end and trans:p';;)rtation,c-t-c goods and -
without collecting tangible evidences reéafding manufacture and removal of
goods, the allegation of clandestine removal cannot; l}e established. In the
present case, | observe that no 'i_nvestigati_q_n has been gnade_ by the agency who
investigated the case to identify fhe_ buyer of the ﬁnisha_c_ij_ goods, the transporter
who transported the goods and not collected any evidénce of receipt of sale
proceeds. In the cases _re(a:tin-g .to clandestine remd__val of excisable goods,
following: are the indicators of clandestine remaval activities by a
manufacturer:- _ ¢ o

() Excess stock of raw materials found in the factory: prem:ses

(i)~ Shortage of raw materials in the records of mamgtizcturer

(iii)  Excess/shortage of manufactured goods found in rhe Jactory premises.

(iv} Excess consumption of electricity/power used in I_J;e manufacture of finished
go0ds. - o '

(v} Any transit seizure of - clandestinely remai:*e_%d goods made by the
investigating authority. 3 | !

(vi)  Any cash amounis setzed from the factory prem:sés or dealer’s premises or
residential premises searched durmg mvesngauon -

i :
(vii} Confessionary statements of the persons concerned with the clandestine

o ' Page 8 of 11




Appeal No: V2/445/RAJ/2021

- 11. In the present case, thaweris no excess/shiiimge of either raw materials or
manufactured good$ found in the factory premises. In fact, the factory of the
appellant was not even visited by the investigating agency. There is no recovery
of cash from anywhere. The only evidence available with the revenue is the
statement of one of the partners, Shri Anil Kumar G. Dhamasana which stands
retracted, as observed by adjudicating authority at Péragraph 20.5 of the
impugned order. Hon’ble Tribunal in the case of Sakeen Alloys Pvt Ltd-2013
(296) E.L.T. 392 (Tri.’- Ahmd.) held that in a clandestine removal case, the facts
of clandestine removal of excisable goods cannot be established only on the
basis of certain statement which retracted later but there has to be positive
evidences like purchase of excess raw materials, shortage/excess of raw
materials/finished goods found in the -stockffactory premises of the appellant,
excess consumptioﬁ of power like electricity, any seizure of cash during the
in_vestiéation when ‘huge transactions are made in cash. Hon’ Tribunal held as

under:

11. From the above sertled law, it is clear that in a clandestine removal case, the
Jacts of clandestine removal of excisable goods cannot be established only on the
basis of certain statements which are retracted later but there has to be positive
- evidences like purchase of excess raw materials, shortage/excess of raw
_marerials/ﬁnisheff goods found in the stock/factory premises of the appellant,

excess consumption of power like electricity, any seizure of cash during the

investigation when huge transactions are made in cash. In the present case also, it
is observed, from the annexures to the show cause notice dated 1-3-2009 issued to
the appellants; that there were huge cash transactions to the tune of Rs. 11.23
Crores. When such large number of transactions involving huge amounts are being
undertaken in clandestine removal activities, it is very likely that some cash would
have been seized There is not a single instance where either seizure of cash is
" made or any clandestinely removed goods are seized or raw materials/finished
goods were found either short or in excess in the factory premises of the appellant
or at any other place. As per the Panchnama drawn at the factory premises il is
shown that there was no excess/shortage of the raw materials or finished goods

found. The documentary evidences collected from the business premises of M/s. -

Sunrise Enterprise and the statements recorded by investigation, can at the most
raise a reasonable doubt that some clandestine removal activities are undertaken
" by the appellant. However, such a suspicion or doubt has to be strengthened by
positive evidences which seem fo be lacking in this case. Any suspicion
whosoever cannot take the place of evidence regarding clandestine removal of
excisable goods. Moreover, after having positive evidences, quantification of duty
on elandestinely removed goods also becomes essential. As already mentioned
above, the stock lying in the stock yard of M/s. Sunrise Enterprise, Mehsana was
found containing the goods received from M/s. Sakeen Alloys Pvt. Limited under
proper invoices.. When the goods received under proper invoices are found in the
stock yard of M/s. Sunrise Enterprise, then it.is possible that out of such goods
certain quantities were sold to various customers by accepting payment in cash. In
such a situation, the quantification undertaken by the investigation becomes
doubtful and incorrect. For this purpose cross-examination of the person Incharge
looking after the records of M/s. Sunrise Enterprise was must, which was not
allowed by the adjudicating authority. In view of the above observations, the
demand of duly of Rs. 1,85,10,861/- is not sustainable and is required to be set
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12.  The above decision of Tribunal has been affirmeg by Hon'ble Gujarat High
Court as reported at 2014 (308) E.L.T. 655 (Guj.) whérein it is held that;

)
¥

7. As can be noted from the decision of the Tribunal, it has extensively dealt with the
entire factual matrix presented before it. The Tribunal rightly concluded that in the case
of clandestine removal of excisable goods, there needs fo be positive evidences for
establishing the evasion, though contended by the Revenue. In absence of any mareria'l
reflecting the purchase of excessive raw material, shortage of finished goods, excess’
consumption of power like electricity, seizure of cash, etc., the Tribunal noted and held
that there was nothing to bank upon except the bare confessional statements of the
proprietor and of some of the persons connected with the manufacturing activities and
such statements were retracted within no time of their recordmg The Tribunal ailso
noted the fact that the requisite opportunity of cross-examination was also not made
available so as to bring to the fore the true picture and therefore, it concluded against
the Revenue observing that not permitting the cross-exaniination of a person in-charge
of records of M/s. Sunrise Enterprises and absence qf-other cogent and positive
evidences, would not permit it to sustain the demand of Rs. 1.85 Crores raised in the
Demand notice and confirmed by both the authorities below,,

13.  In the case of Shree Maruti Fabrics-2014 (311) E.L.T. 345 (Tri. - Ahmd.)
Hon’ble Tribunat has held that duty demand can be sustained only when the

goods are manufactured and cteared. Hon’ble Tribunal held as under:

7ecei....The duty demand can be sustained only when the goods are
manufactured and cleared. However in the instant case there is not a single
consignee of the goods, no transporter of the goods. No investigation has
been done at the factory as to the manufacture’ of the goods. There is no
investigation as to how the raw materials were procured, the consumption of
electricity, the payments of wages, etc. The show cause notice or the
adjudication order even does not show how the amounts received in the Bank

. accounts of these dummy concerns were transferréd to appellant’s account,

“ifany. I therefore agree with the submissions made by the appellant and hold
that the demands are not sustainable. -

In the present case also, there is not a single cons{;gnee of goods and no
transporter of goods identified by the investigating agency.
14. Further, it is held by Hon’ble Supreme Court in the case of Shalimar

Rubber Industries v. Collr, of C.E., Cochin - 2002 (146) EJ_'.L.T. 248 (S.C.), that no
reliance can be ptaced on the oral statement of the raw material suppliers as he

is not subjected to any examination and cross examinatjon during adjudication.
In the present case also the clandestine pui‘chase has been alleged on the basis
of statement of raw material supplier and he Was ﬁot subjected to cross
examination and hence his statement cannot be rehed as evudence of
clandestine purchase and removat of goods by the appetlant

15. | find that the adjudicating authority has placeél' ;éliance in the cases of
Naresh J. sukhwawani-1996 (83) ELT. 258 {S C), 2010 {260) ELT. 449 (Tri- Dei),
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ELT.1005 (Tri-Chennai), Kageri Engg Works-20@4: (166) ELT.373 (Tri-Det) in
confirming the demand based on the confessional statement Shri Anil Kumar G.
Dhamasana. | find that the facts of circumstances of the said cases are different
from the present situation. In the present case, the demand has been made
alleging clandestine removal of goods and as held in the case of Sakeen Alloys
Pvt Ltd (supra) by the Tribunal, which is affirmed by the Hon’ble Gujarat High
Court alsd, the facts of clandestine removal of excisable goods cannot be
establi’shed only on the basis of certain statement which retracted later but
there has to be positive evidences like purchase of excess raw materials,
Shortﬁge/excess of' raw materials/finished gobds found in the stock/factory
premises of the appellant, excess consumption of power like electricity, any
seizure of cash during the investigation when huge transactions are made in
cash. Therefore, | hold that the order confirming the demand on clandestine
removal only on the basis of retracted statement is perverse and needs to be set

aside.

16.  In view of above, | set aside the impugned order and allow the appeal.

go.  onftermaton gr T Bt 7§ srdell 1 MR Suied wiics & fbar S g |

17. = Theé appeals :fil‘ed by the Appellants are disposed off as above.
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