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Appeal No: V2/447/RAJ 2021

:: ORDER-IN-APPEAL ::

M/s Boss Ceramics, Plot No. 207/26, Rafaleshwar GIDC, 8-A National
Highway, Morbi- 363 642 (hereinafter referred to as ‘Appellant} has filed Appeal
'No.447/Raj/2021 against Order-in-Originat No. 21/D/2021-22 dated 16.07.2021
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST Division-l, Morbi (hereinafter referred to as
‘adjudicating authority’).

2. . The facts of the case, in brief, are that the appellant was engaged in
manufacture of Ceramic Glazed Tiles falling under Chapter Sub Heading No. 6908
of the Central Excise Tariff Act, 1985 and was holding Central Excise Registration
No. AADFB1342HXMOO1. Intelligence gathered by the officers of Directorate
General of Central Excise Intelligence, Regional Unit, Rajkot (DGCEI) indicated
that M/s B’son CEI.'ITN'C, Morbi were indulging in evasion of Central Excise duty by
way of illicit removal of unglazed ceramic tiles manufactured by them without
payment of duty; During the search proceedings carried out at the factory
premises of M/s Bi’son Ceramic, documents along with electronic gadgets were
resumed under Panchnama dated 24.05.2016. During the investigation against M/s
B’son Ceramic, dqcumentary evidences were collected which corroborated the
evidences regarding clandestlne purchase of Ceramic Unglazed Tiles by the
appellant which was manufactured by M/s B’son and sold to the appellant without

payment of Central Excise duty.

2.1 Statement é‘;f Shri Manoj Velajibhai Ughareja, Partner of M/s Boss Ceramics,
was recorded under Section 14 of Central Excise Act, 1944 read with Section 174
of CGST Act, 2017 or; 04.06_.2020. During the recording of statement of the partner
of appellant unit, he admitted that they have purchased Unglazed Tiles (biscuits)
from M/s B’son ‘Ceramic without covering of Central Excise invoice and
manufactured préﬁ\ium' grade ceramic wall tiles from the said clandestine

purchase of biscuits.

3.. Show Cause Notice No. DGGI/RRU/36-02/2020-21 dated 16.06.2020 was
issued to Appellant calhng them to show cause as to why Central Excise duty
amounting to Rs.9,97,474/- should not be demanded and recovered from them
under proviso to’ Section 11A(4) of the erstwhile Central Excise Act, 1944
(hereinafter referlred to as “Act”) along with interest under Secticn 11AA of the

Act and also propdsi_ng irﬁposition of penalty under Section 11AC of the Act.
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order wherein the demand of Central Excise duty amounting to Rs.9,97,474/- was N
confirmed under Section 11A(4) along with interest under Section 11AA of the Act.

The impugned order imposed penalty of Rs.9,97,474/- under Section 11AC of the

Act. ' t .

4, Being aggrieved with the impugned order, Appell’anéhas preferred appeals

on various grounds, inter alia, as below:-

(i) The adjudicating authority has failed to furnish legible certified copies
of documents as requested by them vide letter dé_ted 13.07.2020 as well
as reply dated 01.10.2020 before passing the -order and hence the
impugned order violated the principles of natural justice. They relied

upon the following decisions. _
{(a) Rajam Industries (P) Ltd-2020 (255) ELT. 161 (Mad)

(b) Parmarth iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All.)
- {c) Videocon International Ltd-2010 (25) ELT.553 (Tri-Mumbai)

{(ii)  The adjudicating authority has retied upon various statements referred

and relied upon in the show cause notice confirming the demand.
However, the adjudicating authority has passed the order without
allowing cross examination of Departmental witnesses in spite of
specific request made for the same. It is settled position of law that any
statement recorded under Section 14 of the Cehtrat Excise Act, 1944
can be admitted as evidance only when its autliénticity is established
undar prbvisions of Section 9D(1) of the Act ancif relied upon following

case laws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).

(b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

(c} Ambika International - 2018 (361) E.L.T. 90 (P & H) -

(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(e} Andaman Timber Industries -2015-TIOL-255-5C-CX .
(fy Parmarth lron Pvt. Ltd - 2010 (255) E.L.T. 496 (All.)

(iii)  in view of the provisions of Section 9D of -the Céntral Excise Act, 1944
and settled position of law by way of above referred judgments, since
cross examination of departmental witnesses were not allowed their
statements cannot be relied upon while passing the order and

 determining the duty amount payable by it. Especially when, there is
no other evidence except so called oral ev1dences in the form of those
statements and un-authenticated third p_a;ty private records.
Therefore, in view of the above, impugned order_; passed by the learned

Assistant Commissioner is liabte to be set aside on th_is ground too.
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(iv)

V)

(vi)

(vii)

. Appeal Ro: V2/447/RAJ/2021

-\J’J

The show cause notlce is running mto 26 pages plus Annexure-RUD plus
Annexure-| showing duty liability in respect of clandestinely purchase of
Unglazed Ceramic Tiles from M/s B’son Ceramics, Morbi. It is not
forthcoming from the same that base on which document the Annexure-
| is prepared. Neither Panchnama nor statements nor other documents
referred in Annexure-RUD have direct or indirect relation with the

demand of duty against the appellant.

The adjudicating authority erred in finding that it is not the case to
decide whether the goods cleared by M/s B’son are excisable or .
otherw15e The adjudicating authority intentionally mlsmterpreted
Circular- dated 17.10.1988. It is settled position of law that Board’s -
Circular is binding upon the department and clarification issued by the
Board is squarely applicable to the goods manufactured by M/s B’son as

clay biscuit tiles are not marketable.

The allegation of purchase of goods without payment of duty and
without invoice are totally baseless. The investigation has not adduced
any docomentary evidence to the effect of supply of said goods without

invoice -and without payment of duty. There is no evidence of

. manufacture of Ceramic Tiles out of ceramic unglazed tile purchased

from M/ i;_ B’son and there is no evidence of sale to buyers of the ceramic
glazed tiles without invoice and without payment of duty of excise.
There is:no evidence of transportation of such goods nor receipt of sale
value from anyone except oral evidences. The only evidence adduced
against the appellant is one statement dated 04.06.2020 of one of the
partners Shri Manojbhai Veljibhai Ughreja but the same is version of the
officer so és to fabricate the case against the appellant.

In any case, two Annexure-ll and Il where the name of appellant written
are not legible and cannot have any evidential value in absence of any
evidence _as provided under Section 36B(2) of the Central Excise Act,
1944. Pen drive is not computer within the meaning of ‘Explanation’ to

Section 36B ibid, therefore, printout of pen drive cannot be considered

as printout of computer, so it cannot be considered as admissible
evidence. They relied upon the following case laws:

(a) Bhandari Caterers-2019 (29) GSTL.489 (Tri-Del)

(b) Indal Nicke! & Alloys Ltd-2020 (371 ) ELT.661 (Del)

(c) Ambica Organics-2016 (334) ELT.97 (Tri-Ahmd)

N Premium Packaging Pvt Ltd-2005 (184) ELT. 165 (Tri-Del)
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(viii) Root cause of investigation which led to demandiof Central Excise duty
is investigation against M/s B’son Ceramic, Mbrbi. No .independent
investigation is cafried out against appellant except recording
confessional statement of one of the partners of appellant No evidence
of manufacture of ceramic glazed tiles, procurement of other raw
materials including fuel and power for manufacture of tiles, deployment
of staff, transportation of raw materials as well as finished goods,
statement of buyer specifically stating name of :app'ellant, statement of
transporters who transported finished goods, _re:'ceipt of cash etc are
relied upon or even available. It is settled positipn_ of law that in absence
of such evidences, grave allegations of cland(-:'_jfstine removal cannot
sustain. Retiance is placed amongst other followiing decisions:

(a) Synergy Steels Ltd-2020 (372) EKT,129 (Tri-Del)
(b) Savitri Concast Ltd-2015 (329) ELT.213 (Tri-Del)
(c) Aswani & Co-2015 (327) ELT.81 (Tri-Del)
{d) Shiv Prasad Mills Pvt Ltd-2015 (329) ELT.250 (Tri-Del)
() Shree Maruti Fabrics-2014 (311) ELT. 345 (Tri-'.'Ahmd)
(ix) While issue of show cause notice, no reliance can be placed on any

decision, but the investigation has placed rel1ance upon certain
decisions regarding admissibility and ev1dent1al value of the
records!documents seized during lnvestlgatlon ‘The investigation has

placed reliance upon decisions without understandlng the circumstances
) j

1

and facts of each cases. !
(x)  Thus, in absence of any evidence for alleged clalndestine manufacture

and clearance of goods except so called allegatfons of cash receipt by

around 186 tile manufacturers; it cannot be alleged suppression etc,

and therefore, demand beyond normat period is lime barred. .
(xi) When no duty is payable, question of payment of interest and imposition

of penalty does not arisa.

4.1  Personal Hearing in the matter was held on 06.09.2022. Shri P.D. Rachchh,
Advocate, appeared on behalf of Appellant. He reiterated:the submissions made
in appeal memorandum. He further stated that he would submit a synopsis of

submissions as additional written submission.

5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral suti_missions made by the
Appellant. The issue to be decided is whether the impugnei;l order, in the facts-of
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this case, confirming demand and imposing penalty is correct, tegal and proper or

not.

6. The first contention of the appellant in the present appeal is that the
adjudicating authority has failed to furnish legi_ble certified copies of documents
as requested by them 'vide letter dated 13.07.2020 as well as reply dated
01.10.2020 before passing the order and hence the impugned order violated the
principles of naturralE justice. In this regard, | find that the adjudicating adthority
had addressed the issue at Paragraph 20.2 and 20.4 of the i mpugned order wherein
he observed that D_éputy Director, DGGI, RRU, Rajkot vide letter dated 04.05.2021
informed that legible copies of relied upon documents were supplied to the
partner of M/s Bé;s$ on 25.06.2020 and submitted copy of acknowledgement.
Therefore, the contention of the appellant in this regard is fallacious and is liable
for rejection. h

7. Coming to the merits of the case, I find that an offence case was booked
by the officers of Directorate Gene.ral of Central Excise Intelligence, Rajkot
(DGCE!) against the éppellant for clandestine removal of goods. During the search
proceedings carried out at the factory premises of M/s B’son Ceramic, certain
documents albng with electronic gadgets were resumed under Panchnama dated
24.05.2016. Durinéﬂ_"the investigation against M/$ B’son Ceramic documentary
evidences were co.f{écted‘ which corroborated the evidences regarding clandestine
purchase of Cerarrﬁc Unglazed Tiles by the appellant, which was manufactured by
M/s B’son and sold to the appellant without payment of Central Excise duty. Shri
Manoj Velajibhai ‘Ughareja, Partner of M/s Boss Ceramics, in his statement
recorded under Section 14 of Centrat Excise Act, 1944 read with Section 174 of
CGST Act, 2017 admitted that they have purchased Unglazed Tiles (biscuits) from
M/s B’son Ceramic without covering of Central Excise invoice and manufactured
premium grade ceramic wall tiles from the said clandestine purchase of biscuits.
8. The appellant, on the other hand, had contended that the allegation of
purchase of good's' without i)ayment of duty and without invoice are totally
baseless. The invés_tigation has not adduced any docufnentary evidence to the
effect of supply of'said goods without invoice and without payment of duty. There
is no evidence of rﬁanufacture of Ceramic Tiles out of ceramic unglazed tile
purchased from Mfis 8’son and there is no evidence of sale to buyers of the ceramic
glazed tiles witho{:t"invoice and without payment of duty of excise. There is no
evidence of transportation of such goods nor receipt of sale value from anyone
caaat evidences. The only evidence adduced against the appellant is one
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statement dated 04.06.2020 of one of the partners Shfj Manojbhai Veljibhai
Ughreja but the same is version of the officer so as to fabricate the’case against

the appellant.

9.  In this regard, | find that the investigation was con:ducted at the level of
the supplier of goods viz. M/s B’son Ceramic for clandestiné removai of excisable
goods by them. The appellant, a manufacturer of cera;nic glazed tiles, had
allegedly purchased unglazed ceramic tiles from the said _,M;/_s B’son Ceramic. The
only evidence adduced by the investigation is a statement qof one of the partners
Shri Manojbhai Veljibhai Ughreja wherein he admitted th;at they had produced
unglazed ceramic tiles from M/s B’son Ceamic and manufactured and cleared
glazed ceramic tiles clandestinely. : :
10. It is settled law that clandestine removal of excisable goods being a serious
allegation, the department was bound to conduct’ investigation about
transportation of goods, buyer of goods and receipt of séle proceeds. Without
conducting any inquiry at the buyers end and transportatiogj of goods and without
collecting tangible evidences regarding manufacture and ?emovat of goods, the
allegation of clandestine removal cannot be established. In the present case, |
observe that no investigation has been made by the agenc;f who investigated the
case to identify the buyer of the finished goods, the transporter who transported
the goods and not collected any evidence of receipt of saleffproceeds. in the cases
relating to clandestine removal of excisable goods, followif;'g are the indicators of
clandestine removal activities by a manufacturer:- :

(i} Excess stock of raw matzrials foﬁnd in the factor} premises.

(ii)  Shortage of raw materials in the records of manujﬁfé:rurer.

(iii}  Excess/shortage of manufactured goods found in tf?’e factory premises.

(iv) Excess consumption of electricity/power used in the manufacture of finished

goods. 5

v) Any transit seizure of clandestinely removed goods made by the investigating

authority. _ _’

(vi)  Any cash amounts seized from the factory premises or dealer’s premises or

residential premises searched during investigation. '

-(vii) Confessionary statements of the persons concerned with the clandestine

manufacture/removal of excisable goods.

11.  In the present case, there is no excess/shortage of either raw materials or
manufactured goods found in the factory premises. in fact, the factory of the
appellant was not even visited by the investigating agen(:f_. There is no recovery
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Appeal No: V2/447/RAN/ 2021

i .
of cash from anywhere. The only evidence available with the revenue is the

statement of one of the partners Shri Manojbhai Vetjibhai Ughreja which stands
retracted. Hon’ble Tribunal in the case of Sakeen Alfoys Pvt Ltd-2013 (296) E.L.T.
392 (Tri. - A'hmd. ) hgld tha_t in a clandestine removal case, the facts of clandestine
removal of ekcisable goods cannot be established. only on the basis of certain
statément which retracted later but there has to be positive evidences like
purchase of exce'.ss' ram;r materials, shortage/excess of raw materials/finished
goods found _iri the étdtk_/factory premises of the appellant, excess consumption
of power like elec;r_icity, any seizure of cash during the investigation when huge
transactions afe m'ade in.cash. The Hon’ble Tribunal held as under:

11.  From the above settled law, it is clear that in a clandestine removal case, the
facts of clandestine removal of excisable goods cannot be established only on the
basis of certain statemenis which are retracted later but there has to be positive
evidences like purchase of excess raw materials, shortage/excess of raw
materials/finished goods found in the stock/factory premises of the appellant, excess
consumption of power like electricity, any seizure of cash during the investigation
_ when huge transactions are made in cash. In the present case also, it is observed,
- from the annexures 1o the show cause notice dated 1-5-2009 issued to the appellants,
that there were huge cash transactions to the tune of Rs. 11.23 Crores. When such
large number of transactions involving huge amounts are being undertaken in
clandestine removal activities, it is very likely that some cash would have been seized.
There is not a single instance where either seizure of cash is made or any
clandestinely removed goods are seized or raw materials/finished goods were found
either short or in excess in the factory premises of the appellant or at any other place.
As per the Panchnama drawn at the factory premises it is shown that there was no
excess/shortage of the raw materials or finished goods found. The documentary
evidences collected from the business premises of M/s. Sunrise Enterprise and the
statements récorded by investigation, can at the most raise a reasonable doubt that
some clandestine removal activities are undertaken by the appellant. However,
such a suspicion or doubt has to be strengthened by positive evidences which seem
to be lacking in this case. Any suspicion whosoever cannot take the place of
evidence regarding clandestine removal of excisable goods. Moreover, after having
positive evidences, quantification of duty on clandestinely removed goods also

becomes essential. As already mentioned above, the stock lying in the stock yard of

MJs. Sunrise’Enterprise, Mehsana was found containing the goods received from
MJs. Sakeen Alloys Pvt. Limited under proper invoices. When the goods received
under proper invoices are found in the stock yard of M/s. Sunrise Enterprise, then if
is possible that out of such goods certain quantities were sold to various customers
by accepting?aymem in cash. In such a situation, the quantification undertaken by
the investigation becomes doubtful and incorrect. For this purpose cross-
examination .of the person Incharge looking afier the records of M/s. Sunrise
Enterprise was must, which was not allowed by the adjudicating authority. In view

of the above ubservations, the demand of duty of Rs. 1,85, 10,861/ is not sustainable -

and is required fo be sei aside.

12. - The above _ﬁeqision of Tribunal has been affirmed coﬁfirmed by Hon’ble
‘Gujarat High Court as reported at 2074 (308) E.L.T. 655 (Guj.) wherein it is

held that;
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of clandestine removal of excisable goods, there needs 10 be positive evidences for
establishing the evasion, though contended by the Revenue. In absence of any material
reflecting the purchase of excessive raw material, shortage of finished goods, excess

consumption of power like electricity, seizure of cash, etc., the Tribunal noted and held

that there was nothing to bank upon except the bare confessional statements of the
proprietor and of some of the persons connected with the manufacrurmg activities and
such statements were retracted within no time of their recording’ The Tribunal also noted
the fact that the requisite opportunity of cross-examination was -also not made available
s0 as to bring to the fore the true picture and therefore, it concluded against the Revenue
observing that not permitting the cross-examination of a person in-charge of records of
M/s. Sunrise Enterprises and absence of other cogent and positive evidences, would not
permit it to sustain the demand of Rs. 1.85 Crores raised in the Demand notice and

confirmed by both the aufhormes below.
13.  In the case of Shree Maruti Fabrics-2014 (311) ELT 345 (Tri. - Ahmd.)
Hon’ble Tribunal has held that duty demand can be sustained only when the goods

are manufactured and cleared. Hon’ble Tribunal held as uri'_der:

7........The duty demand can be sustained only when the goods are
manufactured and cleared. However in the instant case there is not a single
consignee of the goods, no iransporter of the goods. No investigation has been
done at the factory as to the manufacture of the goods. There is no
investigation as to how the raw materials were procufed the consumption of
eleciricity, the payments of wages, eic. The show cause notice or the
adjudication order even does not show how the amounts received in the Bank
accounts of these dummy concerns were transferred to appellant’s account, if
any. I therefore agree with the submissions made by the appellant and hold
that the demands are not sustainable. :

In the present case atso, there isnot a sihgle consignee of gaods and no transporter

of goods identified by the'investigating agency.

14.  Further, it is held by Hon’ble Supreme Court in the case of Shalimar Rubber
Industries v. Collr. of C.E., Cochin - 2002 (146} E.L.T. 248 (}'S.C.), that no reliance

can be placed on the oral statement of the raw material-suppliers-as he is not

subjected to any examination and cross examination duﬁri_g adjudication. In the

present czse also the clandestine purchase has been alleged on the basis of
statement of raw material supptier and he was not subjecte:"d to cross examination
and hence his statement cannot be relied as evidence of clandestine purchase and

removal of goods by the appellant.

15. | find that the adjudicating authority has placed réiiance in fhe cases of
Naresh J. sukhwawani-1996 (83) ELT.258 (5.C), 2010 (260) ELT.449 (Tri-Del), Alex
Industries-2008 (230) ELT,73 (Tri-Mum), Divine Solutions-ZdOb (206) ELT.1005 (Tri-
Chennai}, Karori Engg Works-2004 (166) ELT.373 (Tri-Dé_-l) in confirming the
demand based on the confessional statement of Shri Shf:i Manojbhai Veljibhai
Ughreja. 1 find that the facts of circumstances of the said;cz':ases are different from
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the present situation. In the present case, the demand has been made alleging
clandestine removal of goods and as held in the case of Sakeen Alloys Pvt Ltd
(supra} by the Trib_unal, which is affirmed by the Hon’ble Gujarat High Court also,
the facts cf ctandé_s_tine removal of excisable goods cannot be established only on
the basis of certa{}!' statement which retracted later but there has to be positive
evidences like purchase of excess raw materials, shortage/excess of raw
materials/finished goods found in the stock/factory premises of the appellant,
excess consumption of power like electricity, any seizure of cash during the
investigation when huge transactions are made in cash. Therefore, | hold that the
order con.ﬁ rrning the demand on clandestine removal only on the basis of retracted

statement is pervé_rse and needs to be set aside.

16.  In vizw of ébove, ) set aside the impugned order and allow the appeal.

po.  arfierpatan E gl @ 7€ Sritel) 1 PRt IwRied At § fohT ST @ !

17.  The appeals filed by the Appellants are disposed off as above.
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