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#-ORDER-IN-ABREAL

Shri Kishersinh Mahendrasinh Jadeja, A - 14, 1st floor, Lavkush
Apartment, Patel Colony, Street No.1, Jamnagar (hereinafter referred to as
‘Appellant’) has filed Appeal No. V2/508/RAJ/2021 against Order-in-
Original No. 04/JC/VM/Sub-Commr/2021-22 dated 08.06.2021
(hereinafter referred to as ‘impugned order) passed by the Joint
Commissioner, Central Excise & CGST, Sub-Commissionerate, Jamnagar
(hereinafter referred to as ‘adjudicating authority). |

2. The facts of the case, in brief, are that as per data received from the
Income Tax Department, the appellant appeared to have received various
arnounté; as conéi_deraf:ion for providing taxable service. It appeared that
the appellant had not obtained registration under Service Tax Rules and
did not pay serv{ce tax on the consideration received for providing taxable
service. The appéllant, in spite of being asked by the jurisdictional officer,
did not produce"' any details or information about the nature of service
provided by them. |

2.1 Based on the data provided by the Income Tax department, a Show
Cause Notice No. V.ST/AR-II-JMR-1/ Sub-Commr/VM/06/2020-21 dated
28.09.2020 was issued to the Appellant calling them to show cause as to
| why the value of taxable services provided by them during the period F.Y.
2014-15 and F.Y. 2015-16 should not be assessed/determined at
Rs.5,95,34,086/: under Section 72 of the Finance Act, 1994 and service
tax amount of Rs. 78,73,978/- should not be demanded and recovered
from them under proviso to Section 73(1) of the Act, along with interest
under Section 7_5 of the Act, and proposing imposition of penalty under
Sections 77 and;“ 78 of the Act. .

2.2 The above. Show Cause Notice was adjudicated by. the adjudicating
authority vide the impugned order who dropped the demand for Rs.
42,96,914/- for ‘the Financial Year 2014-15 under Section 73(1) of the
Finance Act, 1994 along with interest under Section 75 of the Act. He has
confirmed the démand of Rs. 35,77,064/- under proviso to Section 73(1)
L. of the Finance Act, 1994 along with interest under Section 75 of the Act.
He also imposed penalty of Rs. 35,77,064/- under Section 78 and Rs.
10,000/ - under ‘Section 77(1)(a) and Rs.10,000/- under Section 77(2) of
the Findnce Act,?1994.
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3. Being aggrieved, the Appellant has filed- the present appeal

contending, inter alia, that the impugned order has been passed based on

assumption and presumption without proper consideration of facts and
documentary evidences. It was contended that the ‘%:ldjudicating authority
held that the service provided to Governmer;_t:i Local Authority or
Governmental authority through work order during iF.Y. 2015-16 does not
fall under the exempted category vide Notification No. 25/2012-ST dated
20.06.2012, as the same was withdrawn in respect of services described at
(@), () and (f of Sr. No.12 by Notification No.06/2015-ST dated
01.03.2015. The appellant submitted that the sarr_ua;1 was later on restored
by the Finance Bill, 2016 vide amended Notification No.9/2016-ST dated
01.03.2016 vide Entry Sr. No.12Aa),(b) and (c).

ra
i

4. Personal hearing was conducted in v1rtual mode through video

conferencing on 07.09.2022. Shri Sarvesh Gohil, Chartered Accountant,
appeared on behaif of the Appellant. He reiterated the submission made in
Appeal Memorandum. He further stated that he had submitted copies of

relevant work erder as part of additional written submission.

4.1. He has submitted copy of work order issgué:d by M/s Bhuptani
Associates for construction of Major Bridge across. r;iver Fulzar on Dhrafa
Valsan Paneli Road SH-229, copy of work order issued by Executive
Engineer, R&B Dcpartment Jamnagar to M/s Bhuptam Associates for
construction of Major Bridge across river Fulzar on' Dhrafa Valsan Paneli
Road SH-229 and copy of work order issued otf Executive Engineer,
GWSSB, Jamnagar for operation and mamtcnance of Narmada Pipeline

project pumping machinery, civil structure and pipe lme

3. It is observed that the appellant hadﬂ- iﬁlcd application for
condonation of delay of 26 days in filing the appeal. The appellant
attributed the delay due to negligence on the part of legal consultant
appointed earlier, who did not file appeal in tiliﬂe and a new legal
consultant was appointed and the appeal was ﬁl:ed immediately. "The
reason submitted by the appellant appears to be Egg:nunruﬁ: and since the
delay is within condonable limit of 30 days as provlded under proviso to
Section 85 (3A) of the Finance Act 1994, I condone ’ghe same and proceed

to decide the appeal on merits.
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6. I have car;;f!.llly gone through the facts of the case, the impugned
order, grounds of éppcal in the appeal memorandum and oral as well as
wntten subrmssmns made by the Appella.nt The issue to be dec1dcd in
this case is whether the impugned order, in the facts and c1rcumsta.nces
of the case, conﬁrmmg the demand against the appellant and imposing
penalty is legal and proper or otherwise. The demand pertains to F.Y.
2015-16.

7. It is bbser:red that the show cause notice in the present case was
issued on the basis of data provided by the Income Tax department.
Though the doc;;;ments related to the income shown in the returns of
Income " Tax dei)artment were called for by the jurisdictional CGST
Division, Jamnagar-I, the appellant did not provide them. The appellant
has submitted the documents at the time of adjudication. From the work
order, the adjud%:ating authority found that the appellant was engaged in
providing services to the Government/local authority viz. Gujarat Water
Supply and Scwér-agc Board for RCC underground sump and pump house
(boosting work),. Jamangar Municipal Corporation Work related to CC
block to develop:parking facility, Gujarat Maritime Board for internal road
in new jetty, Gujarat Road & Building Branch for construction of minor
bridge and majbf bridge, civil structure for Narmada Pipeline etc. The
adjudicating auihority held that services provided by the appellant are
exempted vide Entry No. 12 of Notification No. 25/2012-ST dated
20.06.2012 for the F.Y. 2014-15 and dropped the demand for the said
period. Howeverf he held that the exemption granted vide Notification No.
25/2012-ST dazted 20.06.2012 was withdrawn in respect of services
described at (a) (c) and (f) of Sr. No.12 by Notification No. 06/2015-ST
dated 01.03. 2015 Hence, the appellant is liable to pay service tax for the
period F.Y. 2015_-16.

7.1.- The appellant in their grounds of appeal had contended that the
exemption was later on restored by the Finance Bill, 2016 vide amended
Notification No. 9/ 2016-ST dated 01.03.2016 vide Entry Sr. No.12A (a), (b)
and (c). Thus, the moot question to be answered in the present appeal is
whether the sér_vicc provided by the appellant is exempted under
Notification No..2:‘5 /2012-ST or otherwise.
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8. The adjudicating authority has found that ‘the appellant was

engaged in providing services to the Government/local authority viz.
Gujarat Water Supply and Sewerage Board for RCC underground sump
and pump house {boosting work), Jamangar Municipal Corporation Work
related to CC block to develop parking facility, Guja;_;at Maritime Board for

internal road in new jetty, Gujarat Road & Building Branch for

construction of minor bridge and major bridge, civil structure for Narmada
Pipeline etc. I find that these services are covered under Sr. No.12 and 13

of Notification No. 25/2012-ST which are reproduced below:

12 Services provided to the Government, a local au?homy or a governmental
authority by way of construction, erection, commissioning, installation, completion,
fitting out, repair, mainienance, renovation, or alteration of -

(@)  a civil structure or any other original works meant predominantly for use

other than for commerce, industry, or any other business or profession;

i

(b)  a historical monument, archaeological site 'or remains of national .

importance, archaeological excavation, or antiquity specified under the Ancient
Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1958);

(c) a structure meant predominantly for use as (i) an educational, (i) a
clinical, or (iii) an art or cultural establishment,

(d)  canal, dam or other irrigation works,

(e) p:pelme conduit or plant for (i) water supply (i) wa!er treatment, or (iii)
sewerage treatment or dxsposal or .

i a residential complex predammanﬂy meant for ;elf use or the use of their
employees or other persons speczf ed in the Explananon I to clause 44 of secnon
658 of the said Act; .

&

13. Services provided by way of construction, (erection, commissioning,

installation, completion, fi mng oul, repair, mamrenancq, renovation, or alferation

of -
(a} a road, bridge, tunnel, or terminal for road’ rransporranon for use by
general public;

(b) a civil structure or any other original works per;'aining to a scheme under
Jawaharial Nehru National Urban Renewal Mission or Rajiv Awaas Yojana;

(¢)  a building owned by an entity registered under section 1244 of the Income
tax Act, 1961(43 of 1961) and meant predominantly for religious use by general
public;

(d)  a pollution control or effluent treatment plant, excepr located as a part of a
Jactory; or

a structure meant for funeral, burial or cremation of deceased;
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9. Exemption' gransed vide Notifigsion No. 25/2012-ST dated
20.06.2012 {was withdrawn in respect of services described at (ai), (c) and
(f) of Sr. No.12 by';thification No.06/2015-ST dated 01.03.2015. But, the
same was later ‘on stand restored by Notification No. 9/2016-ST dated
01.03.2016 vide Entry Sr. No. 12A (a), {b) and (c) which read as under:

(iv)  after emiry 12, with effect from the 1st March, 2016, the following entry
shall be inserted, namely -

“]24. Services provided to the Government, a local authority or a governmental
-authority by way of construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, or alteration of -

(@)  a civil structure or any other original works meant predominantly for use
other than for commerce, industry, or any other business or profession;

(6)  a strycture meant predominantly for use as (i) an educational, (ii) a
clinical, or (iii) an art or cultural establishment; or

(¢}  a residential complex predominantly meant for self-use or the use of their
employees or. other persons specified in the Explanation 1 to clause (44) of section
65 B of the said Act; :

under a conti-act which had been entered into prior to the 1st March, 2015 and on
which appropriate stamp duty, where applicable, had been paid prior to such date :

provided thar ﬁothing contained in this entry shall apply on or after the st April,
2020;";

10. From the ébove notifications, it is evident that as per Sr. No.12 (d)
and (e}, exempf.ion was in force from 01.03.2015, even after the
amendment by Notification No. 06/2015-ST dated 01.03.2015, in respect
of the services ;providcd to the Government, a local authority or a
governmental au'j'_tliority by way of construction, erection, commissiohing,
installation, corr;ialetiqn, fitting out, repair, maintenance, renovation, or

T

alteration of-

(d) canal, dam or other irrigation works;

(e)  pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii)
sewerage treatment or disposal , or

11. Similarly, as per Sr. No. 13 (a), exemption was in force from
01.03.2015, cvcr:1 after the amendment by Notification No. 06/2015-ST
dated 01.03.2015,_ in respect of se:_'viccs provided by way of construction,
erection,' Commii'ssioning, installation, completion, fitting out, repair,

atenarnce, rerovation, or alteration of,-
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(a) a road, bridge, tunnel, or terminal for road ‘n;ansporrarién Jor use‘ by

general public; '
12. As per the finding of the adjudicating authority, the appellant was
engaged in providing services to the Govemment;,’ local authority viz.
Gujarat Water Supply and Sewerage Board for RC(f 'underground sump
and pump house (boosting work), Jamangar Municipal Corporation Work
related to CC block to develop parking facility, Gujarat Maritime Board for
internal road in new jetty, Gujarat Road & Building Branch for
construction of minor bridge and major bridge, civil ‘:s':{ructure for Narmada
Pipeline etc. Thus, major portion of the works- are lc.iiﬁvered under Sr. No.
12(d), (e} and 13(a) of Notification No.25/2012 datéc;l 20.06.2012. As Sr.
No.12 {(d), (e) and 13(a) of Notification No.25/20 12 dated 20.06.2012 were .
not deleted at the material time, the impugned orde;_holding the appellant
liable to pay service tax is found to be legally unéusta_inable. '

13. 1 also find that new Sections 101, 102 and 103 were inserted in the
Finance Act, 1994 vide Section 159 of Finance Act, 2016 granting
exemptions to those services earlier covered under Sr No. 12(a), (c) and (f}
of Notification No. 25/2012-ST dated 20.06.2012. ‘Section 101, 102 and
103 of the Finance Act, 1994 read as under: :

“101. Special provision for exemption in certain cases relating to construction of
canal, dam, etc. — (1) Notwithstanding anything contgined in section 66B, no
- service tax shall be levied or collected during the period:commencing from the 1st
day of July, 2012 and ending with the 29th day of January, 2014 (both days

inclusive) in respect of taxable services provided to an authority or a board or any

other body— : .
(i) set up by an Act of Parliament or a State Legislan&é;' or
(ii) established by the Government, .

~ with ninety per cent. or more participation by way of eqﬁ}ty or control, to carry out
any function entrusted to a municipality under article 243W of the Constitution, by
way of construction, erection, commissioning, installation, completion, fitting ouf,
repair, maintenance, renovation or alteration of canal, dam or other irrigation
works. '

(2). Refund shall be made of all such service tax whi'éh has been collected but
which would not have been so collected had sub-section (1} been in force at all
material times. - o

(3) Notwithstanding anything contained in this Chap{ér, an application for the
claim of refund of service tax shall be made within a period of six months from the
date on which the Finance Bill, 2016 receives the assent'of the President.
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102, Special provisiepfor exemption in ceglain cases relating to construction of
Government buildings. — (1) Notwithstanding anything contained in section 66B,
no' service tax shall be levied or collected during the period commencing from the
Ist day of April, 2015 and ending with the 29th day of February, 2016 (both days
inclusive), in.respect of taxable services provided to the Government, a local
authority or a Governmental authority, by way of construction, erection,
commissioning, installation, completion, -fitting ou!, repair, maintenance,
renovation or alteration of— :

(@) a civil Structure or any other original works meant predominantly for use
other than for commerce, industry or any other business or profession;

b)) a strucri_l-re meant predominantly for use as —
(i) an ed;.tcaﬁonal esfqbl ishment;

(i)  a clinical establishment; or

(i)  anartor cultural establishment;

t
(c) a residential complex predominantly meant for self-use or for the use of their
employees or other persons specified in Explanation 1 to clause (44) of section 65B
of the said Act,

under a contract entered into before the Ist day of March, 2015 and on which
appropriate stamp duty, where applicable, had been paid before that date.

(2) Refund :_sl‘iall be made of all such service tax which has been collected but
which would not have been so collected had sub-section (1) been in force at all the
material times.

(3) Notwithstanding anything conta:‘:_iéd in this Chapter, an application for the
claim of refund of service tax shall be made within a period of six months from the
date on whicih the Finance Bill, 2016 receives the assent of the President.

103. Special provision for exemption in certain cases relating to construction of
airport or port. — (1) Notwithstanding anything contained in section 668, no
service tax shall be levied or collected during the period commencing from the 1st
day of April; 2015 and ending with the 29th day of February, 2016 (both days
inclusive), in ‘respect of services provided by way of construction, erection,
commissioning or installation of original works pertaining to an airport or port,
under a contract which had been entered into before the st day of March, 2015
and on which appraopriate stamp duty, where applicable, had been paid before that
date, subject to the condition that Ministry of Civil Aviation or, as the case may be,
the Ministry of Shipping in the Government of India certifies that the contract had
been entered into before the Ist day of March; 2015,

(2) Reﬁmd; shall be made of all such service tax which has been collected but
which would not have been so collected had sub-section (1) been in force at all

material times.
¥

H

(3} Nonvitié.s;f_anding anything contained in this Chapter, an application for the

claim of refund of service tax shall be made within a period of six months from the
date on which the Finance Bill, 2016 receives the assent of the President.”.

*
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14. Further, I find from the Work Order dated. 11.03.2014 issued by
M/s. Bhuptani Associates for construction of Major Bridge across River
Fulzar on Dhrafa Valsan Paneli Road, SH-229, Copy of Work Order dated
01.03.2014 issued by Executive Engineer, R&B Dcpartrﬁent, Jamnagar to
M/s Bhuptani Associates for construction of Major Bridge across River
Fulzar on Dhrafa Valsan Paneli Road, SH-229 and Copy of Work Order
dated 21.02.2014 issued-by Executive Engineer, "GWSSB, Jamnagar for
" operation and maintenance of Narmada Pipeline project pumping
machinery, civil structure and pipe line produced by the appellant, that
these work orders are issued prior to 01.03.2015. Thus, it is evident that
the appellant was eligible for exemption in respect of; the services provided
by them in the F.Y. 2015-16 also by way of amendment brought vide
Notification No. 9/2016-ST dated 01.03.2016. Therefore, the impugned
order, confirming the demand of service tax for F.Y. 2015-16 against the

appellant, suffers from legal infirmity and is required;f to be set aside.

15. In view of the above, I set aside the impugned order and allow the

appeal.

1%, o gRI g 31 ol @1 e Swig ol § R e d
16. The appeal filed by the Appellant is disposed off as above.
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