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V2/380/RAJ/2021

ORBER-IN-APPEAR-

M/s Tushti Agri Products Pvt. Ltd, C/ 6 Shree Jagdish Trading Co,
House No. 2/3205, Basmati House, Danpith, Near Para Bazar, Rajkot
{hereinafter refenfed to as ‘Appellant) has filed Appeal No.
V2/380/RAJ /2021 éga.inst Order-in-Original No. 07/JC (RSS)/2021-22
dated 25.05.2021 (hereinafter referred to as ‘impugnéd order’) passed by
the Joint Comnliésioner, Central Excise & CGST, Rajkot (hereinafter

referred to as ‘adjuﬁicating authority’).

2. The facts of the case, in brief, are that as per data received from the
Income Tax Department, the appellant appeared to have received various
amounts as considcratioﬁ for providing taxable service. It appeared that
the appellant had not obtained registration under Service Tax Rules and
did not pay service tax on the consideration received for providing taxable
service. The appellant, in spite of being asked by the concerned officer, did
not produce any -details or information about the nature ‘of service

provided by them.

2.1 Based on the daté provided by the Income Tax department, a Show
Cause Notice No. V.ST/Div-I-RJT/JC/AS/37/2020-21 dated 29.09.2020
was issued to the Appellant calling them to show cause as to why the
value of taxable services provided by them during the period F.Y. 2014-15,
F.Y. 2015-16 and F.Y. 2016-17 should not be assessed/determined at Rs.
3,82,27,524/ - under Seption 72 of the F‘inaxice Act, 1994 and service tax
amount of Rs. 53,74,976/- should not be demanded and recovered from
them under proviso to Section 73(1) of the Act, along with interest under
Section 75 of the Act, and proposing imposition of penalty under Sections
77 and 78 of the Aét. | |

- 2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order, wherein he confirmed demand of
service tax amount of Rs. 46,39,237/- under Section 73(1) of the Finance
Act, 1994, along with interest under Section 75 of the Act, and dropped
demand of Rs. 7,35,739/- on lumtatlon._ He also imposed penalty of Rs.
46,39,237./- under Section 78 and Rs. 10,000/- under Section 77(1)(&)
and Rs.10,000/ - under Section 77(2) of the Finance Act, 1994.

3. Bemg aggrleved the Appellant has filed the present appeal
' mter .alia, that the adjudicating authority had travelled
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beyond the scope of show cause notice. Appellant submitted that the Joint
Commissioner had discussed the meaning of ‘Agriculture’ and ‘Agriculture
produce’ in the impugned order which was not in the show cause notice.
Appellant contended that in cases where the conéehuential demand
traverses beyond the scope of show cause notice, it would be deemed that
no show cause notice has been given. Appellant relied upon the following

case laws in this regard: ;

(@  Huhtamaki PPL Ltd-2021-TIOL-249-CESTAT-AHM

(b)  Syndicate Bank, Manipat-2020-TIOL-1 222-CESTAT-BANG

(¢}  M/s Neccon Power and Infra Ltd-2020-TIOL-988-CESTAT-KOL
(d)  Platinum IT Solutions-2019-TIOL-3409-CESTAT-CHD

3.1 The appellant further submitted that the show cause notice and the
consequential order has been issued without investjgatidn and only based
on the data provided by Income tax department is not s_ﬁsta.i_nable in law.
They submitted that the department ought to have Ic_‘onducted inquir§
whether particular assessee is required to pay service tax or not and if

they are required to pay then under which service tax category. The

appellant contended that Form 26AS itself is not a perfec¢t system. Relying
upon the cases laws of Mayfair Resorts - 2011 {22) STR.263, Synergy Audio
Visual Workshop P. Ltd - 2008 (10) STR.578 and Amrish Rameshchandra
Shah - 2021- TIOL P583-HC-MUM-ST, the appellant .argued that show
cause notice issued without any verification and. based only on data
provided by Income tax authorities is not sustainable. : !

3.2 The appellant submitted that the value afrived for demand of service
‘tax by resorting to Section 72 of the Finance Act, 1994 is-in gross violation
of the mandate and procedures mentioned in Section 7ﬁliitsclf. They relied
upon the following case laws:

{a) Creative Travel Pvt. Ltd-2016 (45) STR.33 (Del} 4
(b) Carlsberg India Pvt. Ltd-2016 (42) STR.55 (Tri-Del) ,
(¢} Coca Cola (I) Pvt. Ltd-2015 {40) STR.547 (Tri-Del) '
(d) NBC Corporation Ltd-2014 (33) STR.113 (Del)

3.3 The appellant submitted that in Section 66D(d)(i), it is clearly
written that agncultural operations dlrectly related to Production of .any
agricultural produce 1nclud1ng cultlvatmn harvesting, threshlng, plant
protection or testing and such agrlcultural operations d1rect1y related to
production of any produce are covered in the negative list of seJI'vices. They
contended that other operations such as cleaning, gr.c.:'admg, 'sorting eté.
will also qualify as operations directly related to 'production of any

1
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agriculture produce_i. The appellant submitted #agt the observation that all
the processes are ;féquired to be done at an agricultural farm is not
correct. The phrase\ ‘carried out at an agricultural farm"is describing the
processes but nlot limiting the processes and that if these processes are

not carried out at an agricultural farm, then it would be excluded.

3.4 Appellant sul;mittéd that as far as interpretation of definition of
Agriculture produce as per Finance Act, 1994 was concerned, it does not
describe illustration of activities which will fall under the definition of
agricultural produce; h_owever, illustrative list of activitiés were provided in
negative list defined under Section 66D. Thus, principle of harmonious
construction should be appllicd while interpreting definition of agriculture
produce and accordingly, activity like tending, pruning, grading, sorting
etc may be carried out at farm level or elsewhere, as long as, they do not
alter the essential <:~haracteristics they were covered under the meaning of
agriculture produce; activities like cleaning, packing and sorting service
do not alter essential charactcristics of such product; example-wheat
remains wheat, cumin seeds remains cumin seed etc. The appellant

referred to para 4.4.6 of Education guide of Service tax in this regard.

3.5 The appellant submitted that in the taxation statute, external aids
(CBEC Education Guide) for infcrpretation must be used for the purpose
of extending benefit of taxing statute. They have also contended that the
adjudicating authority has taken support of two clarifications issued

under GST which is.quite different from service tax law.

3.6 The appellant submitted that they had provided similar services in
case of ‘non—agricuiture produce’ on job work basis, and the summary of

sales register and bifurcation of its turnover is as under:
| (Amount in Rs.)

Particulars ' 2014-15 2015-16 2016-17

Total tumover as per audited Financial 13942657 | 14745458 14230683
statement : _ :

Trading of Goods covered under 2960021 903279 : 827974
Section 66D(e) B »

Bill amount of agriculture produce on 10666614 13683123 12561922
which job work carried covered under :

Section 66D{d) '

Bill amount of non-agriculture 316024 159056 | 840787
produce on which job work carried :
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3.7 The appellant submitted that as per Notiﬂcation No. 33/2012 dated
20.06.2012, government had exempted taxable services of aggregatc value
not exceeding Rs. 10 lakhs and the value of taxable serv;ces was not
exceeding the said limit and they were not liable to any serv1ce tax and not

.-

liable for taking registration.

3.8 The appellant submitted that entire details have-taken from TDS
returns, Income‘Tax‘ returns, 26AS and ST-3 returns anci as such there is
no suppression and the show cause notice was time barred. They relied
upon the following case laws:

(a) Oriental Insurance Company Ltd-2021-TIOL-307-CESTAT-DEL
(b) Blackstone Polymers-2014{301)ELT.657 (Tri-Del) ¢

(c) Kirloskar Oil Engines Ltd-2004 (178) ELT.998 (Tri-Mum)

(d) Hindalco Industries Ltd-2003 (161)ELT.346 (Tri-Del)

3.9 It was submitted that in the case of interpretation {;Jf law, no penalty

is imposable. It is settled position of law that to impose penalty under

Section 78 of the Act, existence of suppression etc is basically required to
be proved which is absent in the present case. They: relied upon the

following case laws:

(a) Tamilnadu Housing Board-1994 (74) ELT.9 (SC} |

(b) Town Hall Committee, Mysore city Corporatron-QOl 1 24) STR 172
(Kar)

(c} BSNL-2008 (9} STR.499 (Tri-Bang)

(d) Instant Credit-2010 (17) STR.397 {Tri-Delj

4. Personal hearing was conducted in virtual mode through video
conferencing on 28.07.2022. Mr. Rajesh C. Prasad, Authorised
Representative, appeared on behalf of the Appellant. He reiterated the

submission made in Appeal Memorandum as well as those in additional
i

written submissions made as part of hearing.

4.1 In the written submission made at the time of pe_réonal hearing, the
appellant referred to Instruction dated 26.10.2021 of CBIC wherein
instructions have been issued for proper investigation before issue of show
cause notice. The appellant submitted that there was o mention of the
nature of services provided by the appellant, no service Vi;(ise and year-wise

bifurcation of the income.

4.2 High Court of Bombay in the case of Amrish Raméshchandra Shah-

i
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2021—TIOL—583—HC—MUM—Sth;nd quashed identical show cause notice in
which the service tax was demanded without any verification. They have
further relied upon the following case laws:

(a) Forward Resources Put. Ltd-2022-TIOL-624-CESTAT- AHM

(b)  Ved Security-2019-TIOL-3162-CESTAT-KOL

(c)  Luit Developers Put Ltd-2022-TIOL-180-CESTAT-KOL

(d) Alpa Management Consultant Put Ltd -2007 (6} STR.181 (Tri-

Bang) '
5. It is observed that the appellant had filed application for condoning
delay of 15 days in filing the appeal on the ground that the person, who
received the order on behalf of the company, was under home isolation
due to Covid symptoms. The reason appears to be genuine and since the
delay is within condonable limit of 30 days as provided under proviso to
Section 85 (3A) of the Finance Act, 1994, I condone the same and proceed

to decide the appeal on merits.

6. I have carefu]ly gone through the facts of the case, the impugned
order, grounds of appeal in the appeal memorandum and oral as well as
written submissions made by the Appellant. The issue involved in the
present appeal is ‘;rhether the impugned order, confirming the demand
against the appellant and imposing penalty, in the facts and
circumstances of the case is legal and proper or otherwise. It is the
contention of the appellant that they were engaged in trading of food
grains and job _wor]g in relation to agricultural produce, which are covered
under Negative List df service under Section 66D{d) aﬁd (e) of the Finance
Act,’1‘994 rcspectivély. '

7. It is observed that the show cause notice in the present case was
issued on the basis of data provided by the Income Tax department and
the adjudicating authority has confirmed the demand after considering
the written as well as oral submissions and documents submitted by the
appellant. The first.contention of the.appcllant is that the impugned order
has travelled beyond the scope of show cause notice as the adjudicating
authority had discussed the meaning of ‘Agriculture’ and ‘Agriculture
produce’ in the impugned order, which was not in the show cause notice.
In this regard, I find that show cause notice was issued demanding service
tax under Section 73 of the Finance Act, 1994 considering the income
received by the appellant as taxable income. The appellant was not
-d with the department. Before issuing the notice, the appellant
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was asked to produce documents for determining the tax liability but they
failed to do so. They have produced the documents only at the time of
adjudication. Only in reply to the notice, the appellant claimed exemption
as per Section 66D{(d) of the Finance Act, 1994, which pertained to service
provided in relation to agriculture and agncultural produce. After
considering the submissions made by the appetlant in their defense, the
adjudicating authority has discussed the eligibility of cxemptxon claimed
by them in the impugned order and, therefore, it cannot be said-that the
adjudicating authority has travelled beyond the scope of show cause
notice. The case laws relied upon by the appellant are not relevant to the
issue at hand in as much as they pertained to demand raised by the
department against the registered assessee, whereas in the case at hand,

the appellant was not registered with the department.

8. The appellant also raised a contention that shoyvicause notice and
~ the impugned order has been issued without investigatic._')n and only based
on the data provided by Income Tax department aﬁnd hence is not
sustainable in law. In this regard, I find that the appellant was asked to
produce the information/documents like income tax returns Form 26AS,
Balance Sheet {including profit and loss account), VAT/ Salcs Tax returns,
contract/agreements so as to ascertain the service tax liability, but the
appellant did not co-operate and not produced any docuzmcnt as called for
by the jurisdictional officer. However, during the process of adjudication,
the appellant had produced copy of Form 26AS, Audltéd Annual Report,
sample job work challan etc and also bifurcation of job ‘work-income. The
adjudicating authority has dctermmed the tax 11ab111ty on the basis of
submissions made by the appellant and documents prcduced before him.
In the case law of Amrish Rameshchandra Shah-2021-TIOLP583-HC-MUM-
ST on which the appellant placed reliance, Hon’ble High Court has
quashed the show cause notice when on verification it was found that the
service is not taxable. At the same time, the High Court has given 11berty
to the department to investigate the case and issue fesh notice. In the
present case, ! find that the situation is different. On verification, the
adjudicating authority found the activities carried out by the appellant to
be taxable and has given clear findings in this rega'frdﬂ. Therefore, the

contention of the appellant that show cause notice dnd the impugned

order has been issued without investigation and only based on the data

provided by Income tax department is incongruou:s and legaily not
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sustainable. ; a

8.1. Another contention raised by the appellant is that the value arrived
for demand of service tax by resorting to Section 72 of the Finance Act,
1994 is in gross violation of mandate and procedures mentioned in
Section 72 itself. In this regard, I find that Section 72 of the Act provides
for best judgment assessment which read as under:

SECTION 72. Best judgment assessment. —

If any person, liable to pay servicé tax, —

(a) fails to furnish the return under section 70;

(b) having made a return, fails to assess the tax in accordance with the provisions
of this Chapter or rules made thereunder, the Central Excise Officer, may require
the person to produce Such accounts, documents or other evidence as he may deem
necessary and after taking into account all the relevant material which is available
or which he has gathered, shall by an order in writing, after giving the person an
opportunity of heing heard, make the assessment of the value of taxable service to
the best of his judgment and determine the sum payable by the assessee or
refundable to the assessee on the basis of such assessment.
Plain reading of the above provision of law would reveal that the procedure
set out is that the proper officer require the person to produce such
accounts, documents or other evidence as he may deem necessary and
after taking into account all the relevant material which is available or
which he has gathered, shall by an order in writing, after giving the person
an opportunity of being heard, make the assessment of the value of
taxable service to the best of his judgment and determine the sum payable
by the assessee or refundable to the assessee on the basis of such
assessment. In this case, I find that the adjudicating authority has called
for the required documents from the appellant and he has determined the
tax liability on the basis of documents pro_duced by the appellant. The
appellant was also heard before issuing assessment order. As such, | hold
that there is no violation of the provisions of Section 72 of the Act and the

contention of the appellant, in this regard, is fallacious.

9. Ndw coming to the merits of the case, I find that the appellant has
divided their turnover in to three parts viz., related to (i) Trading of Goods,
which are covereci under Negative List under Section 66D(e) of the Finance
Act, 1994; (ii) J;)b work in relation to agricultural produce which are
covered under N;sgativc List under Section 66D(d); and (iii) Job work in
relation to non—agf‘icﬁlh:ral produce, which are taxable service under the

Finance Act, 199;4. The break-up of the income under each head is given
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in the table at Paragraph 3.6 above. :

10. It is observed that the appellant had claimed certain turnover as
trading of geods, which are covered in Negative List under Section 66D(e)
of the Finance Act, 1994. As per Section 66D(e} of the Finance Act, 1994,
trading activity is covered under negative list. Though the appellant had
claimed the same before the adjudicating authority alse, as evident from
Paragraph 18 of the impugned order, it is observed that no findings in this
regard have been made by him while passing the imppgned order. The
appellant did not i)mduce any evidence to substantiate_‘; this claim in the
appeal memorandum also. Therefore, this aspect needs to be examined at
the end of the adjudicating euthodty. If there is any tufn_uover pertaining to
trading activity, the same is to be excluded from the ta:icable'vaiue while
determining the service tax liability of the appel.lant. Under the
circumstance, I find it fit to remand this issue to. the ad]udlcatmg
authority for re-determining amount of service tax dcmand after
considering the turnover of trading activity, if any, and after venﬁcatlon of
relevant documents. The Appellant is also directed to. produce relevant
documents before the adjudicating authority. Needless t;) mention that de
novo proceedings shall be carried out by adhering to the principles of
natural justice. | i
y

11.1 With regard to the turnover towards job work carf;ied out in respect
of agricultural produce, I find that the appellant has céntended' that the
service provided by them is covered under the Negative List of services.
According to them, operations such as cleaning, gradihé, sortiné etc. will
also qualify as operations directly related te production of any agricult_ural
produce. The provisions contained under Section 66D{d) and (¢} of the

Finance Act, 1994 read as under: -

(d) services relating to agriculture or agricultural produce by way of—

(i) agricultural operations directly related to production of any agricultural produce
including cultivation, harvesting, threshing, plant protection or te.s‘tmg
(ii) supply of farm labour;

(iii) processes carried out at an agricultural farm including tending, pruming, cutting,
harvesting, drying, cleaning, rrimming, sun drying, fumigating, curing, sorting, grading,
cooling or bulk packaging and such like operations which do not alter the essential
characteristics of agricultural produce but make it only marketable for the primary marke!;

(v) renting or leasing of agro machinery or vacant land with or without a structure

incidenial to its use; <

(v) loading, unloading, packing, storage or warehousing of agr:'culi'u}a! produce;
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(vi) agricultural extension servidesy. » A

(vii) services by any Agricultural Produce Marketing Committee or Board or services
provided by a commi'ss_:’on agent for sale or purchase of agricultural produce;

(e) trading of goods,

11.2 | Further, the definition of ‘agriculture’ and ‘agricultural produce’ as
defined under Section 65B(3) and (5) of the Act read as under:

(3) “Agriculture”’, means the cultivation of plants and rearing of all life-forms of animals,
except the rearing of horses, for food, fibre, fuel, raw material or other similar products;
4 ... '

5) “Agriculturafproduce " means any produce of agriculture on which either no Surther
processing is done or such processing is done as is usually done by a cultivator or
producer which does not alter ifs essential characteristics but makes it marketable for
primary market;

From the plain réading' of the above provisions, I find that Section
66D(d)(i) covers agricultural operations directly related to production of
any agricultural produce including cultivation, harvesting, threshing,
plant protection or testing. In the present caée, the activities carried out
" by the appellant are cleaning, grading, sorting and such activities in no

way could be directly related to production of agricultural produce.

11.3.. The appellant also contended that even Section 65D(d){iii) also
mentioned tending, pruning, cutting, harvesting, drying, cleaning,
trimming, sun drying, fumigating, curing, sorting, grading, cooling or bulk
packaging and such like operations which do not alter the essential
characteristics of agricultural produce but make it only marketable for the
primary market and these processes need not be done at an agricuitural
farm. According to ‘them, principles of harmonious construction should be
applied while iri'terpreting definition of agricultural produce and
accordingly activities like tending, pruning, sorﬁng, grading etc. may be
carried out at farm level or elsewhere. They have placed rclianqc on Para

4.4.6 of Education Guide of Service Tax issued by the Board.

11.4. In this regard, I find that Section 65D{(d}(iii) of the Act mentioned
certain activities carried out at an agriculturgl farm including tending,
pruning, cutting, harvesting, drying, cleaning, trimming, sun drying,
fumigating, curing, sorting, grading, cooling-or bulk packaging and such
like operations xlwhich. do not alter the essential characteristics of
agricultural produce but make it only marketable for the primary market.
Paragraph 4.4.6 of Education Guide has clarified the matter as under:
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4.4.6 Would operations like shelling of paddy or cleaning of wheat carried out outside the farm
be covered in the negative list entry relating to agriculture as sub-clause (iii) of clause (d) of
section 66D relating to services by way of processes carried out at an agricultural farm?

The said sub-clause (iii) also includes ‘such like operations which do not alter the essential
characteristic of agricultural produce’. Therefore, activities like the processes carried out in
agricultural farm would also be covered if the same are performed outside the agricultural
farm provided such processes do not alter the essential characteristics of agricultural produce
but only make it marketable in the primary market. Therefore, cleaning of wheat would be
covered in the negative list entry even if the same is done outside the farm. Shelling of paddy
would not be covered in the negative list entry relating to agriculture gs this process is never
done on a farm but in a rice sheller normally located away from the farm.

11.5. Harmonious reading of Section 66D(d){iii) of the Ad’,:t and Paragraph
4.4.6 of Education Guide would reveal that only those activities which are

necessary for making it marketable for the primary market and do not

alter the essential characteristics of agricultural prociuce are. covered
under negative list. These activities are normally éalrried out in an
agricultural farm, but the Education Guide clarifies that:: certain activities
performed cutside the agricultural farm which do not élter the essential
characteristics and necessary for making it marketable m primary market
are also covered in the negative list. It is conspicuous in Section 66D(d)(iii}
and the Education Guide that the processes that are necessary for making
it marketable in the primary market only which are cpvercd under the
negative list. It is settled principles of law that the language employed in a
statute is the determinative factor of legislative intent. In the present case,
from the language used in Section 66D (d), it is cleai; that only those
services which are mainly used by a farmer or agriculturist for making the
agricultural produce marketable in primary market aré éovered u_nder the
negative list. Thus, the benefit cannot be extended tq those processes
carried out on agricultural produce after clearing the._same in primary
market. In this regard, I rely upon some of the dcc_‘_isions of Hon’ble

Supreme Court, which are discussed in subsequent paragraphs.

11.6 In the case of Tara _Agencies-2007 (214) E.L.T. 491 (S.C)}, the
Hon'ble Supreme Court has held that; '

62, The intention of the legislature has to be gathered from the language used in
the statue which means that attention should be paid to what has been said as also
to what has not been said. :

11.7 In the case of Trutuf Safety Glass Industries-2007. (215] E.LT. 14
(S.C.), it is held that; .

16. It is well settled principle in law that the Court ‘cannot read anything into a
statutory provision which is plain and unambiguous. A statute is an edict of the
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Legislature. The languagggmployed in a statylg is the determinative factor of

legislative intent.
11.8 Similarly, in the case of Dharmendra Textile Processors - 2008 (231}
E.L.T. 3 (S.C.) it is held that; '

13. It is a well-settled principle in law that the court cannot read anything into a
statutory provision or a stipulated condition which is plain and unambiguous. A
statute is an edict of the legislature. The language employed in a statute is the
determinative factor of legislative intent. Similar is the position for conditions
stipulated in advertisements. ' '

11.9 Thus, I am of the considered view that those processes that are
neceséa.ry for making- the agricultural produce marketable in Primary
Market only are covered under negative list under Section 66D(d) of the
Finance Act, 1994 and those processes, which are carried out after
clearing them in primary market, even if the processes carried out do not

alter the essential characteristics, are not covered under the negative list.

12. In the present case, the adjudicating authority has observed that
process of cleaning is undertaken at the end of the appellant to make the
agricultural produces marketable in the Secondary market. The

adjudicating authority has observed that the appellant is doing large scale
cleaning and sorting process at their plant with help of machinery and
their customers aré traders and exporters who are procuring huge
quantity of grains from the primary market and getting them cleaned and
sorted by the appellant. From the documents produced by the appellant,
which is part of théir defense reply to the show cause notice, I find the
observation of the adjudicating authority to be correct. Hence, I am of the
considered view that the contentions of the appellant in this regard are

not legally sustainable in terms of the provisions of Section 66D (d) of the

 Finance Act, 1994 and the findings of the _vadjudicating authority are

legally sustainable.

13. In respect of the turnover in relation to job work carryout out on
non-agricultural produce, the appellant has not claimed any exemption
other than the exemption under Notification No. 33/2012 dated
20.06.2012 for clearances not exceeding Rupees ten lakhs. Thus, in effect,
the appellant has conceded that the said activity is taxable. However, after
considering the turfiover in respect of job work of agricultural produces,

which 1 found to be taxable, the aggregate value of services exceeded the

. Page 13 of 14




V2/380/RAJI2021

threshold of exemption under Notification No0.33/2012-ST dated
20.06.2012 and the appellant is required to pay service tax on the said

turnover also.

14. In view of the above discussions, I do not find any infirmity in the
order of the adjudicating authority so far as it relates to taxability of the
service provided by the appellant. Interest and penalty are natural
corollary to the demand confirmed and I uphold the demand of interest
and penalty imposed under Sé(_:tion 77(1)a), 77(2) and 78 of the Finance
Act, 1994,

15. In view of the above, I uphold the impugned order so far as it relates
to taxability of services provided by the appellant anid the matter is
remanded to the adjudicating authority for re-quantifying the demand and

penalty as per findings given in Para 10 above.
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16.  The appeal filed by the Appellant is disposed offj as above.
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