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#ORDER-IN-APPEA¥*

M/s Sikika Por'ts' & Terminals Ltd [formeﬂy M/s Reliance Ports & Terminals
Ltd, (Port Division)], District: Jamnagar (hereinafter referred to as ‘Appellant’)
has filed Appeal No. V2/385/RAJ/2021 against Order-in-Original No. DC/Jam-
1/5T/28/2020-21 dated 8.6.2021 (hereinafter referred to as ‘impugned order’)
passed by the Deputy Commissioner, CGST Division-l, Jamnagar (hereinafter

referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellant was engaged in
providing ~‘Port Sefvice" and was holding Service Tax Registration No.
AABCR3878BST001. During the course of audit of the records of the Appellant
undertaken by the o’fficers of the Department, it was observed that the Appellant
had booked income of Rs. 4,44,018/- and Rs. 10,29,41 8/- during the F.Y. 2016-17
and 2017-18 (upto June, 2017) respectively, under the accounting head ‘LD
Recovery, penalty /'Compensation Recovery’. It appeared that the Appeliant had
made the said recoveries on account of breach of contract or non-
performance/below mark performance by their vendors/suppliers, which
indicated that they had tolerated the acts of their vendors/suppliers by recovering
some amount. It appeared that said activities constituted dectared service under
the provisions of Section 66E(e) of the Finance Act, 1944 (hereinafter referred to
as “Act’) and the Aﬁpellant was liable to pay service tax on such amount.

2.1 Based on audit observations, the Show Cause Notice No. CGST-Audit/
Circle-N1/AG-20/AC-22/2019-20 dated 30.12.2019 was issued to the .Appeilant
calling them to show cause as to why service tax amount of Rs. 3,35,974/- should
not be demanded and recovered from them under proviso to Section 73(1) of the
Act, along with interest under Section 75 of the Act, and proposing imposition of
penalty Lmder Sections 76,77 and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed demand of service tax of Rs.
3,35,974/- under Section 73(1) of the Act, along with interest under Section 75 of
the Act, and imposed penalty of Rs. 3,35,974/- under Section 78 and Rs. 60,000/- '
under Section 77 of:jt'he Act.

3. Being aggrieved, the Appellant has filed the present appeal contending,

inter alia, as below:-
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(i)

(i)

(i)

(iv)

(v)

\fzfatl_s‘:e;moz1
The show cause notice had nowhere identified the exact and preci'::e
activity, which it was considering as a :‘declared service’ under
Section 66E (e) of the Finance Act 1994. .
The impugned order is passed without appreciating the submissions
made by the appellant and is consequently liable to be set aside.
The issue of service tax on liquidated damages is no longer res

integra in view of the various Tribunal decisions. In case of Ruchi
Soya Industries Ltd-2021-VIL-292-CESTAT-DEL-ST the demand of

‘service tax raised in respect of liquidated damages was set aside.

Similar view has also been taken by the Larger Bench of Tribunat in
the case of South Eastern Coalfields Ltd-2020-TIOL-1711-CESTAT-
DEL wherein it was held that penalty, forfeiture of earnest money
deposit and liquidated damages received bg;_ the appellant could not
be said to be synonymous with ‘tqlerafiﬁg an act’_ and was not
consideration leviable to service tax unde_._r Section 66E(e) of the
Finance Act 1994. Reliance was also placed in the case of Repco
Home Finance Pvt Ltd-2020-TIOL-1039

The reliance on Tribunal, AAR/AAAR decisions is wholly misplaced.
Placing reliance on the rulings of AAR/AAAR in the GST regime
wherein it was held that GST would be applicable on liguidated
damages is irrelevant and inconsequential’,fg the relevant period of
dispute and applicable law in the instant case.

The time being the essence of the appellant-f_s business, the contracts
it enters into specifically provided for re%iuction in the contract
price, albeit under the nomenclature of liéjuic_let_ed damages if the
work is not completed as per the stipulated time frame and

therefore the impugned liquidated damages is nothing but a

reduction in the value of goods/services supplied by the

vendor/rendered by the service provider. The amount of deduction
from the contract price is transferred to/booked as income under
the head ‘miscellaneous recoverie_s"’. The unilateral action by the
contract of raising an invoice for the entire contract value, despite

the contract to having been executed in the manner and/or within

~ the agreed time period, does not create 'any liability on the part of

the appellant to pay the same. :

The adjudlcatmg authority has refused t_o take cognizance of the
decision of Larger Bench of Tribunal in the cése of Victory Electricals

Page 4 of 16




(vii)

(viii)

(ix)

(x)
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Ltd-2013 (298)-ELT.534 and otheg.case laws relied upon by the
appellant without citing any cogent reasons.

No activity of tolerating an act or situation agreed to be undertaken
by the appellant and therefore the liquidated damages is not
recovered for any declared service in terms of Section 66E (e) of the
Finance Act 1994. The pre-requisite for an activity. to be taxed under
Section 66E(e) is that there has to be an agreement between the
service provider and the service recipient to specifically undertake
any ac_tivities mentioned therein. The only agreement between the
appella"mt and the original service provider is for the performance of
the service. Since time was of essence, the parties had agreed that
the agreed'cbntract price was to be paid only if the goods were
delivered or services were fenderéd within the time frame. Thus the
covenant was not for agreeing to non-performance, but for timely
performance of the contract. |

The clause retated to liquidated’ damages provides that the
deduction towards liquidated damages is without prejudice to any
other right, remedy or option available under the contract. There is
no agreement between the appellant and the service provider to the
effect'ihat the appellant agreed to the obligation to refrain from ac
act, to tolerate an act or a situation or to do an act.

Sectiofil 23 of the Specific Retlief Act, 1963 provided that merely
because the contract provided for liquidated damages, it does not
give the right to the party to refuse to perform the contractual
obligat:ion and it is open to the contracting party to seek specific
performance of the same. The above position has been explained by
the Sui)réme Court in the case of Prakash Chandra Vs Angadlal and
Ors [AIR 1979 SC 1241} and Manzoor A!wmed Margray Vs Gulam Hassan
Aram & Ors [AIR 2000 SC 191].

The amount on which tax has been demanded is a unilateral
deduction made by the appellant, for the amount for which the
service provider ought not to have billed it. THerefore, following the
princiﬁle’s laid down in the treatise and referred to by the Supreme
Court,  the amount recorded under the head ‘Miscellaneous
recové_i"ies’ is a reduction towards the contract value, in order to
secure’ performance of the contract and not to agree to tolerate the

delay/ failure in delivery.
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(xi)

(xii)

(xiii)

(xiv)

(xv)
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The edjudicating authority has erred in assuming that liquidate'd
démageﬁ is & ‘consideration’ for any service. The amount deducted
by the appeliant from the consideration payable to the original
service prow:der, has been recorded under the nomenclature of
‘miscellaneous recoveries’. The amount retained by the appellant is
a.kie to darhages as envisaged under Section 73 of the Indian Contract
Act 1872 or penalty under Section 74 of the indian Contract Act 1872.
The service tax was already discharged on the entire contract value
by the service provider on the such invoice value even though it
ought to have been paid on the actual consideration, which is the
amount arrived at after deducting the amount towards hqmdated
damages ‘

The adjudicating authority has failed to record any finding on the
contention of the appellant that tiquidated damages are actionable
claims and hence, no service tax is payable. Adjudicating authority
also faited to record any findings on the contention that penalty
recove_red from contractors is not a co‘nsid'eration for eny service.
There was no deliberate suppression of facts by the appeliant so as
to warrant the invocation of extended period of limitation. The
amount of penalty/compensation recovereq were duly recorded as
income under the head ‘Miscellaneeus recoveries’. The appellant haS
been discharging service tax and regularly filing ST-3 returns. These
returns have been assessed and scrutlmzed by the departmental
officers time and again. The appellant has' been subject to various
audits and inquiries and several show cause notices issued in the
past. Suppression of fact mvolves a p,osmve.act of concealment and
cannot be automatically assumed just because the tax authorities
became aware of the facts during the course of audit. The
adjudicating authority failed to demonstrate any positive act of
commission or omission with intent te evade payment of tax without
which extended period cannot be invoked as held in the case of
Uniworth Textiles Ltd-2013 (288) ELT. 161 (5.C).

Since the demand itself is unsustainable, the question of payment of

interest and impositions of penalty does Aot arise.
%

4, Personal hearing was conducted in virtual mode threugh video conferencing
on 25.8.2022. Ms. Nidhi Shah, Advocate, appeared on behalf of the Appellant and
reiterated the submission made in Appeal Memorandum. It was further stated that

they would

ubmit the case laws as part of additional written submission. By email
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dated 26.08.2022, they hayg.geferred to Cir%, No.178/10/2022-GST dated
03.08.2022 and following decisions:

a) Krishnapatnam Port Company Ltd Vs Commission of Central Excise &

Service Tax, Guntur

b) Rajcom Infor Services Ltd Vs Commissioner of Central Excise, Jaipur

- ¢} Gujarat State Petronet Ltd Vs Commissioner of CGST & C.Ex,

Gamndhinagar '

d) Madhya Pradesh Poorva Kshetra Vidyut Vitaran Company Ltd Vs

Commissioner of CGST & Central Excise. '
5. | have carefully gone through the facts of the case, the impugned order,
grounds - of appeal in the appeal memorandum and oral as well as written
- submissions made by the Appellant. The issue to be decided in the present case is
whether the Appellant is liable to pay service tax on the income booked under the
head ‘Miscellaneous Recoveries’ under Section 66E of the Act and whether the
Appellant is liable to penalty under Sections 77 and 78 of the Act or otherwise.
The demand pertains to the period F.Y. 2016-17 and F.Y. 2017-18 {(up to June,

2017).

6. On perusal 01.‘, the records, | find that the Appellant had booked certain
income in the form of penalty/compensation recovered from their domestic /
overseas contractors under the income head of ‘Miscellaneous Recoveries’ in their
books of accounts. Tthe Appellant had recovered said penalty/compensation from
contractors for delay in execution of contract as per agreed terms and conditions
of contracts as well as for breach of rules of conduct/discipline relating to
security, parking, loss of passes etc. The adjudicating authority held that said
income pertained to tolerating the act of their contractors in terms of
agreement/contract and such penalty was consideration for providing ‘Declared
. Service’ uﬁder Section 66i5(e) of the Act and the Appellant was liable to pay
service tax on such penalty amounf.

6.1 The Appellant has contended that the amount recorded under the head
‘Miscellaneous Recoveries’ was not a consideration for any service. The contract
specifically provided for reduction in the contract price, if the work is not
completed as per the time frame stipulated in the contract. Their contractors had
invoiced them for th;‘e entire contract value even though they ought to have billed
for a lesser value considering the delay in execution of the contract. However,
they had discharged service tax on the entire value for which the service provider
had billed them, even though the payment made to the service provider.was after
deducting an amount towards liquidated damages. The Appellant further

contengdad-thgt for an-amount to be considered as consideration, the promisor i.e.
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service recipient has to promise to do or abstain from Hoing something. In th‘e,
instant case, there has been a unilateral reduction made by them from the
amounts due, which cannot by any stretch of imaginatipn be considered as an
agreement on the part ot the service recipient to do or abstain from doing
something and relied upon CESTAT, New Delhi’s Orders passed in the case of South
Eastern Coalfields Ltd -2020-TIOL-1711-CESTAT-DEL, Ru'chi Soya Industries Ltd-
2021-VIL-292-CESTAT-DEL-ST and MP Poorva Kshetra Vrdyut Vitaran Co - 2021(46)
GSTL 409.

7. Before going to the merits of the case, it would be prudent to examine the
legal provisions covering the issue on hand, which are discussed in -subsequent

paragraphs.

7.1  The term “service” is defined under clause (44) of Sectlon 65B of the
Finance Act, 1994 as under: |
"(44) ‘service’ means-any activity carried our by a person for another for
consideration and includes a declared service.’ B
7.2 | find that ‘Declared Service’ has been defined uﬁder Section 66E of the
Act. The clause (e-) thereof, which is relevant in the pre'sgnt case, reads as under:

“SECTION 66E Declared services. — The following shaﬂ constitute declared
- services, namely *—

@

(e) Agreeing fo the obhganon to refrain from an act, or to tolerafe an act or a
situation, or to do an act.’ .
7.3  Further, to satisfy the definition of service (';ontair;fed in Section 65B(44) of
the Act ibid, the activity should be carried out by a person for another for a
consideration. Though the term ‘consideration’ has riot been specifically defined'
under the Act but Explanation (a) to Section 67 of the Act prowdes that
con51deratton includes any amount that is payable for the taxable services
provided or to be provided. |
. ¥
8. On examining the present case in backdrop of the above legal' provisions, |
find that the point to be decided in the instant case is as to whether the amount
deducted by the Appellant. from the payment made to théir contractors for delay
in execution of contract would amount to a consideration as envisaged in the
Service Tax law or not and then only the question of taxability arises in the matter.
The adjudicating authority has observed that the said amount is nothing but a

consideration for tolerating an act of delay in execytion of contract. It is

Page 8 of 16




SR A P A

~ V21385/RAJI2021

undisputed that there wassap agreement befeen the appellant and their

*‘Contractors, as per which, the contractors were liable to penalty in the event of

delay in execution of contract and for breach of rules of conduct. Thus, both
parties had agreed for compensation in the event of breach of contract. Here, it
is pertinent to examine the provisions contained ir_1 Section 53 of the Indian
Contract Act, which reads as under:

“When a contract contains reciprocal promises and one party to the contract
prevents the other from performing his promise, the contract becomes voidable
at the option of the party so prevented; and he is entitled to compensation from
the other party for any loss which he may sustain in consequence of the non-
performance of the contract.”

(Emphasis supplied)

8.1 From the above legal provision, it is amply clear that what is provided

_therein is the entitlement of a compensation to the party who was‘preve'nted from

performing the contract for any loss which he may sustain as a consequence of the
non-performance of.the contract. Merely because there is a mutual consent on
the amount of compensation receivable in the event of a breach of
promise/agreement; the compensation does not take the cotour of consideration |
as arrived upon by the adjudicating authority. What is to be understood is the fine
distinction between the terms “consideration” and “compensation”.'As per the
Indian Contract Act, 1872, consideration means a promise made by the promisee
in reciprocation. Whereas the compensation is something which is awarded to the
sufferer on accounf.of breach of the contract/promises by the other party.
Needless to mention that the consideration involves desire of the’ promisor
whereas'compensatlzon involves breach. it is not disputed that definition of the
term ‘service” as gfven in Section 65B(44) of the Act envisages “consideration”
and not “compensation”. It is not the case of the Department in the present case
that the amount agreed to pay to the appellant is not in the nature of a
compensation. When that bei'ng so, such a transaction is clearly in the nature as
envisaged in Section 53 of the indian Contract Act, 1872 and hence, the amount
so retained /collected by the Appellant would definitely amount to a
compensation. Mere receipt of money, which is in the nature of a compensatlon ’

cannot be treated as consideration for any activity.

8.2 An agreement has to be read as a whole so as to gather the intention of the
parties. The intention of the Appellant and their contractors was for supply of
materials/service. The consideration contemplated under the agreements would
have been for execttion of such contracts as per the contours of the contracts.

The intgnttomgf the parties certainly would not for flouting the terms of the
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agreement so thaf the penal clauses get attracted. The penal clauses are in the
nature of providing a safeguard to the commercial interest of the Appellant and
it cannot, by any stretch of imagination be said that recovering any sum by
invoking the penalty clauses is the reason behind the executmn of the contract
for an agreed consideration. It cannot be the intention of the Appellant to impose
any penalty Upon the other party nor would it be the intention of the other party

to get penalized.

8.3 In view thereof, ] am.of the considered view that the amount deducted by
the Appellant, in the form of penalty, from the payment made to their vendors
for detay in execution of contracts have to be considered in the nature of a
compensation as envisaged in Section 53 of the Indian Contract Act, 1872 and such
penalty does not, per se, amount to a consideratibn. When there is no.
| consideration, there is no element of service as defined under the Act and
consequently there cannot be any question of levying ser\?ice tax in the matter. !,
therefore, hold that said  transactions do not per se constitute any ‘service’ or
‘Declared Service' as envisaged under Section 65B(44) aéd Section 66E(e) of the
Act, respectively and consequently service tax is not attracted on the income
booked under the income head of ‘Other non-operating income’ in their books of

accounts in respect of penalty recovered from their domestic / overseas vendors.

9. In this regard, | rely on the Order passed by the Hor_\’ble CESTAT, New Delhi
in the case of South Eastern Coalfields Ltd Vs CCE, Raipur reported as 2020-TIOL-
1711-CESTAT-DEL, wherein it has been held that,

“24. What follows firom the aforesaid decisions of the Supreme Court in Bhavana
Builders und Iniercontinental Consullants. und the decision of the Larger Bench
of the Tribunal in Bhayana Builders is that "consideration” must flow from the
service recipient to the service provider and should accrue to the benefit of the
service provider and thar the amoumt charged has necessarily to be a
consideration for the tuxable service provided under the Finance Act. Any
amount charged which has no nexus with the taxable service and is not a
consideration for the service provided does not become part of the value which
is taxable. It should also be remembered that there is murked distinction between

conditions to a contract” and "considerations for the contract”. A service
recipient may be required to fulfil certain conditions contained in the contract
but thar would not necessarily mean rhat this value would form part of the value
of taxable services that are provided.

25, Itis inthe light of what has been stated above that the provisions of section
66L(e) have to be analyzed. Section 63 B(+44) defines servige (o mean any uctivity
carried out by a person for another for consideration and includes o declared
service. One of the declared services contemplated wnder section 66E is a
service contemplated under clause (e) which service is agreeing to the obligation
to refrain from an act. or to tolerate an act or a situation. or to do an acr. There
has, therefore, to be a flow of consideration from one person (o another when
one person agrees 10 the obligation to refrain from an act, or to tolerate an act.
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or a situation, or (o do gweact. In other wordsskhe agreement should not only
specify the activity to be carried out by a person for another person but should
specify the:

(i) consideration for agreeing to the obligation 10 refrain from an act; or
(ii) consideration for agreeing to tolerate an act or a situation; or
(iii) consideration to do an act.

26. Thus, a service conceived in an agreement where one person, for a
consideration, agrees to an obligation to refrain from an act, would be u
'declared service' under section 66E(e) read with section 658 (44) and would be
taxable under section 68 af the rate specified in section 66B. Likewise, there can
be services conceived in agreements in relation to the other two activities
referred to in section 66E(e).

27. It is trife that an agreement has to be read as a whole so as to gather the
intention of the parties. The intention of the uppellant and the parties was for
supply of coal; for supply of goods; und for availing various types, of services.
The_consideration contemplated under the agreements was for such supply of
" coal_materials or for availing various types of services. The intention of the
parties certainly was not for flouting the terms of the agreement so that the penal
clauses get atiracted The penal clauses are in the nature of providing a
safeguard 1o _the commercial interest of the appellant and it cannot, by any
strerch of imagination, be said that recovering any sum by invoking the penalty
clauses is the reason behind the_execution of the contract for an agreed
consideration. It is not the intention of the appellant to impose any penalty upon
the other party nor is it the intention of the other party (0 gef penalized.

28. It also needs to be noted that section 63B(44) defines "service” to mean
any activity carried out by a person for another. Jor consideration. Explanation
(a} to section 67 provides that "consideration” includes any amount that is
payvable for the taxable services provided or to be provided. The recovery of
liquiduted damages/penglty from other party cannot be said to be towards any
service per se, since neither the appellant is carrying on any activity (o receive
compensation nor can there be any intention of the other party to breach or
violate the contract and suffer a loss. The purpose of imposing compensation or
penalty is 1o ensure that the defanlting act is not undertaken or repeated and the
same cannot be said {0 _be towards toleration of the defaulting party. The
expectation of the appellant is that the other party complies with the ternis of the
contract and a penalty is imposed only if there is non-compliance. :

Fl

29 The situation would have been different if the party purchasing coal had an
option to prirchase coal from '4' or from 'B' and {f in such a situation ‘A" and 'B’
enter into an agreement that ‘A’ would not supply coal to the appellant provided
‘B’ patid some amount fo if, then in such a case, if can be said that the activity
may result in a deemed service contemplated under section 66 (e).

30 The activities. therefore, that are contemplated under section 66E (e), when
one party agrees (o refrain from an act. or o loleraie an act or a situation, or {0
do an act, are activities where the agreement specifically refers to such an
activity und there is a flow of consideration for this activity.

31 In this connection, it will be usefil to refer to a decision of the Supreme
Court in Food Corporation of India vs. Surana Commercial Co. and others
(2003) 8 SCC 636. The Supreme Cour! pointed our that if u party promises 1o
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abstain from doing something, it can be regarded as a consideration, but such
abstinence hus to he specifically mentivned in the agreement. ... ...

32 Inthe present case, the agreements do not specify what precise obligation
has been cast upon the appellant 1o refiain from an act or tolerate on act or
situation. It is na doubt true thot the contructs may provide for penal clavises jor
breach of the terms of the cossract b, as noted above. there is « marked
distinction between wnd:!mm tor e coptract” and wmidemnon_s for a contract’.

35. Reference cun also bz mede oo decision of Iin Teibunal in Lemon Tree
Hotel. The issue that arose for consideration was w hether Jorfeiture of the
amount received by a hote! from u customer on cancéllation of the hooking
would be leviable to service tux wder section 66E(e). The Tribunal held that the
refention of the amouni on cancellution would net atitact service iux under
section 66E (e} ... "

43. It is, thercfore, not possible o sustain the view taken by the Principal
Commissioner that penalty amount. forieiture of earnést money deposit and
hqmdared damages have been received by theé  appellant  1ovwdrds

"consideration” for "folerating an act” leviable to seruw tax under section
66E(e) of the Fm(mce Act.

44, The.impugned order date o Devenibor 18, 2018 passed by the Commissioner,
therefore, canngt be sustained and Is set aside. The appeal s, aceor dingly,
allowed. "

(Emphasus supplied)

9.1 | also rely on the Order passed by the Hon’ble CESTAT New Delhi in the
case of MP Poorva Kshetra Vidyut Vitran Company Ltd reported as 2021(46) GSTL
409, wherein it has been held that, .

422, It is, thus, clear that where service tax is chdr‘éeqbie on any laxable
service with reference 1o its value, then such value shall be determined in the
manner provided for in (i}, {ii) or (iii) of sub-section (1) of Section 67. What
needs to be noled is that each of these refer to 'where thé provision of service is
Jor a consideration”, whether it be in the form of money, or not wholly or partly
consisting of money, or where it is not ascertainable. In either of the cases, there
has to be a “consideration” for the provision of such service. Explanation ro
sub-section (1) of Section 67 clearly provides that only an amount that is payable
Jor the taxable service will be considered as “consideration”. This apart, what
is important to note is that the term “consideration” is couched in an
“inclusive” definition.

23. A Larger Bench of the Tribunal in Bhayana Bwlder.s (P.) Lid v
Commissioner of Service Tuax [20]3 (32) STR 49 (Tri. - LB)] observed that
implicit in the legal architecture is the concept that any consideration, whether
monetary or otherwise, should have flown or should® flow from the service
recipient fo the service provider and should accrue 1o the benefit of the latter.

The concept of “consideration”. us was also expounded in the decision
pertaining to Australian GST Rules, wherein a categorical distinction was made
between “conditions” to a contract and “consideration for the contract”. It has
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been prescribed under tha.said GST Rules that.certain “conditions” contained
in the contract cannot be seen in the light of “consideration” for the contract
and merely because the service recipient has to fulfil such conditions would not
mean that this value would form part of the value.of the taxable services that are
provided. -

24, This precise issue was considered by a Division Bench of this Tribunal in
M/s. South Eastern Coalfields Ltd. wherein certain clauses providing penalty for
non-observance/breach of the terms of the contract entered during the course of
business came up for consideration. The case of Deparfment was that the amount
collected by the appellant towards compensation/penalty was taxable as a
declared service” under Section 66£(e) of the Finance Act. After considering
the decision of a Larger Bench of the Tribunal in Bhayana Builders and the
decisions of the Supreme Court in Commissioner of Service Tax v. M/s. Bhayana
Builders [2018 (2) TMI 1325 = 2018 (10) G.8.T.L. 118 (5.C)] and Union of
India v. Intercontinental Consultants and Technocrats {2018 (10) GS.T.L. 401
(S.C)] as also the decision pertaining to Australian GST Rules, the ‘Bench
observed as follows : '

27. Ultimately, the Tribunal has held as follows :

“43. It is, therefore, not possible fo sustain the view taken by the Principal
Commissioner that penalty amount, forfeiture of earnest money deposit and
liguidated dapages have been received by the appellant towards
“consideration” for “tolerating an act” leviable to service tax under section
66E(e) of the Finance Act.” '

29. A Division Bench of the Tribunal in K.N. Food Industries examined the
provisions of Section 66E(e) in the context of an assessee manufacturing for and
on behalf of M/s. Parley and clearing the same upon payment of central excise
duty. In a situation when the capacity of the assessee was not Sully utilized by
M/s. Parley, ex gratia charges were claimed so as to compensate the assessee
from financial damage or injury. The Department invoked the provisions of
[Section] 66E(¢) t0 levy tax on the amount so received. The Tribunal held that
the ex gratia charges were for making good the damages due to the breach of
the terms of the contract and did not emanate from any obligation on the part of
any of the parties to folerate an act or a situation and cannot be considered to
be towards payment for any services. The relevant portion of the decision is
reproduced below :

4 F ok Kok kk FokkkkkE Hk kA Ekk

s

We find that appellant is admittedly manufacturing confectionaries for and
on behalf of the M/s. Parle and is clearing the same upon paymen{ of Central
Excise duty on the basis of MRP declared by MJs. Parle. 1t is only in situation
when the appellants capacity, as a manufacturer, is not being fully utilized by
Ms. Parle, their claim of ex gratia charges arises so as lo compensate them
from the financial damage/injury. As such, ex gratia amount is not fixed and
is mutually decided between the two, based upon the terms and conditions of

. the agreement and is in the nature of compensation in case of low/less
utilization of the production capacity of the assessee.

kbR RE . B ELEL L L LEL EL L

In the present case apart from manufacturing and receiving the cost of the
same, the appellants were also receiving the compensation charges under the
head ex gratia job charges. The sume are not covered by any of the Acts as

 spyasg under Section 66E(e) of the Finance Act, 1994. The said sub-clause
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proceeds (o state various active and pussive actions or reactions which are
declared to be a service numely: 1o refrain from an act, or te tolerate an act
or a situation, or to do an act. As such for invocation of the said cluuse, there
has to be first.u concurrence 1o assume an obligation to refrain from an act
or tolerate an act etc. which are clearly absent in the present case. In the
instant case, if the delivery of project gets delayed, or any other terms of the
contract-gests breached, which were expected 1o caitse some damage or loss
{0 the appellant, the contrac itsclf provides for compensation 10 make good
the possible damages owning 1o delay, or breach, as the case may be, by way
of payment of liguidated damuges by the conitractor (o the appellant. As such,

the contracis provide for an eventuality which was uncertain and also
corresponding consequence or remedy if that eventuality occurs. As such the
preseni ex gratia charges made by the M’s. -Parle to the appellant were
towards making good the damages. losses or injuries arising from
“unintended” events and does not emanate from any obligation on the part
of any of the parties 1o tolerate an uct or a situation and cannot be considered
fo be the payments for any services.” :

9.2 lalso rely on Order No 41702-41706 / 2021 dated 26.7.2021 passed by the

‘Hon’ble CESTAT, Chennai in the case of M/s Neyveli Lignlte Corporatlon Ltd &

others, wherein.the Hon’ble Tribunal, in identical facts of recovery of amount as
liquidated damages, held that consideration received b_y_the_Ap;iellant, in the
form of liquidated damages from their supplier for not completing the task within

the time schedule, is not subjected to service tax under Section 66E(e) of the

Finance Act, 1994,

Hl

10,  The Appetlant has also contended that service tax has been discharged on
the entire amount_b_illee_:l by the even though the pay'ment was_made to the vendors
after déducting amount towards liquidated damages and since service tax has
atready been distharged, there cannot once again be a demand on the'very same
transaction. | find force in the contention of the Appellant. if service tax has been
discharged on the entire billed amount, as claimed by the Abpellant, ‘then

demanding service tax again on the amount of liquidated damage, which is part

of total billed amount, ‘would amount to double taxation on the very same’

transaction. On this ground also, confirmation of service tax demand on the
recoveries made by the Appellant from their domestic / overseas vendors, is not

sustainable.

10.1" 1 rely on the Order passed by the Hon’ble CESTAT, New Delhi in the case of -

Accounts Officer, Madhya Pradesh Kshetra Vidyut Vitran: Company Ltd. reported
as 2019 (29) G.S.T.L. 734 (Tri. - Del.). In the said cése, the Appellant had booked
certain income under the head “Miscellaneous income notfpertaining to Revenue”.

The said income was in relation to penalty deducted from;-the bills of the suppliers
and contractors for delay in completing the work. Proceeding were initiated
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against the Appellant for coveging the said ded%ipnsl as declared service under
Clause (t_e) of Section 66E of the Finance Act, 1994 and service tax was demanded.
The matter reached before the Tribunal, wherein the Appellant, inter alia, argued
that the gross amount billed by their contractors already included service tax
amount. After appreciating the facts of the case, the Hon’ble Tribunal held that,

“7. Having considered the rival contentions, [ find that the said amount of
penalty in question is part of the net amount, after deduction of service tax and .
other applicable tax from the gross amount. Further, the service tax is a
destination based tax and the amount is taxable only once. Thus, admitiedly,
when the amount is already taxed and it is part of the taxed amount, being
deducted from the bill, by way of penalty and reflected by the appellant under
the head “Miscellaneous Income not pertaining to Revenue”. The said amount
cannot be again'subjected to service tax on this score alone. Further, 1 find that
this amount is not for any service to be rendered under Section 66E(e) of the
Finance Act. Accordingly, the appeal is allowed. The service tax and penalty
retained by the Commissioner (Appeals) is set aside. The appellant is entitled to
consequential benefit in accordance with law. The appeal along with misc. |
application stands allowed.”

11.  In view of above discussions, | hold that the Appellant is not liable to pay
service tax on recovery made by them in the form of liquidated damage from the

payment made to their contractors for delay in execution of contract. i, therefore,

~ set aside the confirmation of service tax demand on this count. Since, the demand

is set aside, recovery of interest under Section 75 and imposition of penalty under

Section 77 and 78 are also 'required to be set aside and | order accordingly.

12.  In view of the above discussion and fmdmgs I set aside the impugned order

and allow the appeal

3. mmﬁﬁﬁmmmmm@mm%l

13.  The appeal filed by the Appellant is disposed off as above. )

A/ Attested
7 .

Commissioner (Appeals)

Superintendent _
Central GST (Appenls)
By R.P.A.D. Rajko‘
To, . Hqry,

M/s Sikka Ports & Termmals Ltd o RyepT e 1 effem Rt (o 1 2l
(formerly M/s Reliance Ports & frarrg dide vE e fiftes), (@ fsdiom),

Terminals Ltd), (Port Division), AT &, TR YA,
MTF Area, Admn Building, o RygeT,
Village Sikka, e STHTR

District: Jamnagar _:
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