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F.No. V2/386/RAJ/2021

imntovable property owned by such directors in their own names cannot be
said to be covered untler the Notificationiddo: 30/2012-ST dated 20.06.2012,

- as amended by Notification No. 45/2012-ST dated 07.08.2012; consequently,

appellant cannot be asked to pay service tax under RCM on the value i.e. rent
of such service in terms of the above notification. '

That the rent agreements submitted before the Adjudlcatmg Authority clearly
revealed that the immovable properties were rented by the directors are owned
in their personal capacity and given on rent in personal capacity only; that
department failed to prove or substantiate its claim that all these properties
were owned by them in the capacity of director and not in personal capacity;
that is was not the case of the department that all these properties are owned ‘
by the directors in the capacity of directors of the company '

That they had also provided copy of the Minutes of the Open House on Central
Excise and Service Tax held in presence of the Chief Commissioner of CE,
Ahmedabad-on 22.09.2014 along with copy of letter issued by the Principal

" Chief Commissioner, Ahmedabad under Ietter F No; IV/16- 36ICCO!T ech/17-

18 dated 05.03.2018 addressed to- the Commlssmner (Audit), Rajkot for
remedial action; in the said meeting issue relating to a director of company
who provides on rent his own immovabie property or professional consuitancy
service to a company, who will be liable to pay service tax, whether the director
or the company under RCM? was raised; that in the said meeting it was
clarified by the department that “if the director provides his personal property
on rent or prowdes management consultancy service to the company, he
himself will be Ilable to’ pay service tax on the’ ‘g4Me in such cases as the
service being provided in personal capacity.”; however, the Adjudlcatlng.
Authority has discarded the aforesaid clarification on the ground that the said
Minutes were unsigned; that is settled law that instructions issued by the
department are always binding to the Adjudicating Authority

" That the service of renting of immovable property has not been provided any

person in the capacity of director of appellant but the directors of the company
in their personal capacity have provided immovable properties, which are
registered in their own names, on rent to the company and therefore, it cannot
be said that the directors have provided service of renting of immovable
property to the company in the capacity of a directer' that copies of all the
agreements relating to rent of above |mmovabte propertles were duly
submitted by them to the Adjudicating Authonty

That renting of immovable property was defined under Section 65(90&) of the
Act as stood prior to 01.07.2012 which includes rentzng, leasing, licensing or
other similar arrangements of immovable property for use in the course of
fapda of business; that in the negative list regime with effect from
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ORDER-IN-APPEAL | N

This appeal has been filed by M/s. Poojara Telecom Pvt Ltd., Amrut Commercial

Centre, Sardamagar Main Road, Near Astron Chowk, Rajkot-360 001 (hereinafter

referred to as the 'appeflant) against Order-In-Original No. 01/D/Supdt/2021-22 dated

08.06.2021 (hereinafter referred as “impugned order"}' passed by the Superintendent,

CGST Division, Rajkot-l, Rajkot- Commissionerate (hereinafter referred to as the
~ “adjudicating authority”). - |

2. Briefly stated, the facts of the case are that during the course of audit of records of
the appellant for the period from'April, 2014 to March, 2017, it was noticed that the
directors of the appellant has rented out immovable property to the appellant. The audit
observed that Renting of Immovable Property for use in the course of furtherance of
business or commerce is declared taxable service in terms of the provisions made under
Section 65 and Section 66E of the Finance Act, 1994. It was further observed that since
the service was provided by director of a Company to the said company, which is a body

corporate, it appeared to be liable to service tax under reverse charge mechanism under
Notification No. 30/2012-ET dated 20.06.2012, as amended and the appellant was liable
to pay 100% of the setvice tax payable on the said services received by them.
Accordingly, a Show Cause Notice dated 22.05.2018 was issued to the appellant
proposing demahd of service tax amounting Rs.12,35,511/- on the amount of rent paid to
their directors under proviso to Section 73(1) along with interest under Section 75 of the
Finance Act, 1994. Penalty up'on the appellant was also proposed under Section 77 and
78 of the Act, 1994. The aforesaid Show Cause Notice was adjudicated vide Order-in-
Original No.07/D/IAC/2019-20 dated 29.05.2019 by the Assistant Commissioner, Division-
1, Rajkot. Since the appeliant continued the practice, show cause notice for the furiher - .
period April 2017 to June 2017 demanding service tax of Rs.46,800/- was issued under
F. No. V.84(4)04/MP/D/Supdt/19-20 dated 05.02.2020. By the impugned order, the
adjudicating authority had confirmed th_é demand of Rs.46,800/- alorig with interest under
Section 75 of the Financée Act.1994. F?é_nalty of Rs.10,000/- under Sedtion 77(2) and
penalty of Rs.4,680/- under Section 76 of the Finance Act 1994 were imposed on the

~ appellant.

e w

3. Being aggrieved with the impugned order, the appellant preferred the present

appeal on the following grounds:

(i) That service of renting of immovqblé property provided by the directors of the
appellant oombany in their personal capacity by providing their own immeovable
frypsdies on rent to appellant company cannot be termed as service provided
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- 01.07.2012 Seqtion 66‘%5’)(&1) specified re%ﬁng of immovable properfy as
declared service; that Nofification No. 30/2012-ST dated 20.06.2012, as
amended from time tg time, specifies certain services in respect of which tﬁe
person receiving such specified services is liable to pay service tax under
RCM; that however, rénting of immavable property services does not find place
in the said notification requiring recipient of service to pay service tax; that
therefore any person who is recipient service of -renting of immovablé property
is not required to pay service tax but the person who provides such service is
required to discharge due amount of service against the service of renting of
immovable property provided by him. |

(vii The Commissioner (Appeals), CGST & C.Ex, Rajkot in their own matter
pertaining to earlier period ruled in their favour vide Order-in-Appeal No.RAJ-
EXCUS-000-APP-72-2020 dated 30.06.2020.

(viii  Since the service tax is not required to be paid no interest is payable and

penéity is imposable. ‘

5. The personal hearing in the matter was held on 25.08.2022 through video
conferencing. Shri P. D. Rachchh, Advocate, appeared for personal hearing on behalf of
the appellant. He reiterated the submissions made in éppeal memorandum.

6. | have carefully gone through the facts of the case and submissions made by the
appellant in the Appeal Memorandum and oral as wel! as written submissions made at
the time of personal hearing. The issue to be decided in the case is whether the appellant,
as a service recipient, is liable to pay service tax under reverse charge mechaﬁism on the
rent amount paid to their ditectors in‘ respect of immovable property given on rent to the
6ompany in the light of pr(;visions of Rule 2(1)(d)EE) of the Service Tax Ruies, 1994
inserted with effect from 07.08.2012 read with the provisioris of Notification No. 30/2012-
ST dated 20.06.2012 as amended, or not.

7. It is observed from case records that the appellant had. paid an amount of
Rs.3,12,000/- during the period from April, 2017 to June, 2017 as rent to the directors of
their company for renting to company the immovablie propérty owned by them. The
adjudicating authority confirmed Service Tax demand of Rs.46,800/- under Section 73(1)
of the Act on the ground that in respect of services provided or agreed to be provided by
the directors of the Comi)any or a body corporate to the said Company or the body

corporate, service tax is payable under Reverse Charge Mechanism @ 100% by the
s Body corporate in view of the Notification No. 30/2012-ST dated
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8. | find that that the Appellant has contended that the director of the company has

provided the service of renting of immovabie property to them in his personal capacity

and not as a director of the company. The property which was given on rent was owned

by the director of the company and it was not the case that theﬁlappellant had Iease;i or

provided accommodation to the said director. The Appellant further contended that they

were not service provider but were only recipient of renting of ir'nrj'novable property service

and that rent was being charged by their director individually an@;i not by the appeillant.

9. It is pertinent to examine the relevant legal provisions i.e. Rule 2(1)(d)(EE) of the

Service Tax Rules, 1994, involved in the present case, which ar_? reproduced as under: .

(d) "person liable for paying service tax", - (i) in respect of the taxabx'e services nolifi ed
under sub-section (2) of section 68 of the Act. means,- :

(EE) in relation io service provided or ugreed to be prowded by a director of u
company or a-body corporate (o the said company or the*body corporate, the
recipient of such service;
9.1 As per the aforesaid provisions, a company.or a body (;orporate is liable to pay
service tax on the services provided or agreed to be provided py'- their director on reverse
charge basis. Further, Notificaiion No.30/2012-ST dated 20.06.2012 as amended by
Notification No.45/2012-ST dated 07.08.2012 has prescribed é‘ercentage of service tax
payable by recipient of service. The relevant portion of the notiflcation is reproduced as

under:
Si. Description of a service Percentage of servicé |Percentage of service
No. : tax payable by the|tax payable by the
- g person providing | person receiving the
service . [ service
SA  jinrespect of services provided or Nil b 100%
|agreed to be provided by a .
director of a company to the said :
company -

~

9.2 In backdrop of the above legal provisions and on examfning the facts, | find that
the taxability of the service provided or received in the case viz. .,ihe renting of immovable
property, is not in dispute. The dispute is regarding whether the said service, in the facts
of the present case, is taxable at the hands of the service reéipient or otherwise. The
adjudicatihg authority has held that appeliant is required to pay Service Tax on the
amount of Service received from the director in terms of Notification No. 45/2012-ST
dated 07.08.2012 and, therefore, the Appellant was held Iiabie-‘to_ pay se'rvice tax under
Reverse Charge Mechanism. | ‘

ot
9.3 It is observed in this regard that the said view of the ad;udicating authority does
not seem to be a fair and correct interpretation of iaw as it |s not supported by the

e Notification. The words used in the said Notification are ‘by a director
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. F.No, V2/386/RAJ2021
of a company to the said compansf‘ and not ‘by a perso% who is director of a company’.

Therefore if the director of the company provides a service in some other capacity, the
tax liabitity would be on the_ part of director as an individual service provider and it will not
be correct to consider thels"ame_ as a service provided in the capacity of a dire;':tor of the
company to the company. The notification intends to cover the services provided by a
director of the company to the said company in the capacity of the director post held by
him. Other services performed beyond the function of director are not covered by the
above Notification. Such a view can fairly be inferred on analysis of other .simiiar kind of
entries in the Notification like entries pertaining to taxable services previded er agreed to
be provided by an insurance agent to any person carrying on the insurance business and
taxable services provided or agreed to be provided by a recovery ageht to a banking
company or a financial ineti_tution or a non-banking financial company. In these entries,
taxable services provided as insurance agent or as recovery agent are what are intended
to be covered. The said ‘entries can only be said to be referring to taxable services
provided in the capacity in which services sought from such person by the recipient. By
no stretch of imaginafion._'it-can be assumed that all taxable services provided by such
persons are covered under the said notification. The intention of the legislation is to cover
only those services provided by the person for which it was necessary to be in that
capacity and not all services which can also be provided without being in that capacity.
Therefore, | do not find any merit in the contention of the adjudicating authority that any
service provided by the director would be attracting service tax under reverse charge

mechanism.

9.4 It is pertinent o mention that the directors, who are owner of the property, has
given his property on rent to the appellant and are getting the rent from the appeliant
being the owner of the property and not being the directors of the appeilant. Appellant is
also paying the rent to the directors being the owner of the property (who has provided
service to the appellant) and not being the director of the appellant. It is not the case of
the Department that the Director has rented their immovable properties to the company
as they were obliged to do so for being appointed as director of the company or that the
renting services were provided by them as a part of their function as directors of the
company. Further, itis a fact that for providing renting services one need not be a director
of the company. The department has not brought on record anything which suggest that
the impugned renting services received by the appellant from their director were received
by them in the capacity of director of the compa.ny. Whereas the appellant has contended
that the said services were received by them from their director in his personal capacity
as owner of the property @nd not as a director of the company. The appeliant are paying
the rent to the person being the owner of the property and not being the director of the
appeliant and the directors are receiving the amount not as remuneration for his services
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view, is not intended to be covered under the reverse charge mechanism in terms of

Notification No.30/2012-ST dated 20.6.2012, as amended by Notification No. 45/2012- .
ST dated 07.08.2012 but rather the director, as a service prowder would be Ilable tc-

discharge the applicable service tax liability, if any

9.5 Further, it is observed that had the directors of the appellant given his property on
rent to some other company, the director of the appellant would,have been held liable to
pay the service tax being.the owner of the property and belng in his individual capacity as
service provider. Similarly, if such a renting service is recenved by the appeliant from an

individual other than Director, then liability to pay tax, if any, onsuch service is not on the’

appellant but on the service provider. This logic makes it clear that if the director of a
company is providing any sort of service in the capacity of director to the said company,
then only the service becomes liable to service tax at the end of that company being
service recipient. This is the intention of law and therefore such words have been
incorporated in the said rules and in the Notification. Further, | find that the CBEC, in their
Circular No.115/9/2009-ST dated 31.07.2009 issued on the subject of Service tax on
commission paid to Managing Director / Directors by the company has clarified that “the
amount paid fo Directors (Whole-time or Independent) is not chargeable 1o service tax
under the category ‘Management Consultancy service'. However, in case such directors
provide any advice or consultancy to the company, for which they are being compensated
separately, such service would become chargeable to service tax”. In ofher words, the

service provided by the director in the personal capacity to the Company, would be

payable by the person who rendered such service and not by the.company under Reverse’

Charge Mechanism. , .

9.6 Under the circumstances, the fair conclusion which can be drawn is that just
because the owner of the property is Director of the appellant, the renting service received
by the appellant does not become taxable at their end being the service recipient. The
rent paid by the appellant company in the present matter, therefore, cannot be charged
to service tax under Notification No.30/2012-ST-dated 20.6.2012, as amended by
Notification No. 45/2012-ST dated 07.08.2012. The liability to pay service tax in the case
~would lie on the service provider. Hence, the order of adjudicating authority to charge
service tax amounting to Rs.46,8000/- under reverse charge mechanism under the
Notification No. 30/2012-ST as amended vide Notification No. 45/2012-ST dated
07.08.2012, is not legally correct and fails to sustain on merits and requires to be set
aside. :

9.7 It is further observed that the matter is already séttled m favour of the appellant
vide Order-in-Appeal No.RAJ-EXCUS-000-APP-72-2020 dated!30.06.2020 by which the
demand for the earlier period from April 2014 to March 2017 w’ais set aside. The demand
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' cgr}ﬁrmed by the impugned order""'féfin the nature of [féf’ibdical demand. The findings of
the Commissioner (Appeals), Rajkot for the demand of earlier period is squarely
applicable to the instant case.

10. Since the demand of service tax is not sustainable on merits, there does not arise

any question of interest or penalty in the matter.

11.  Accordingly, in view of foregoing discussions, I set aside the impugned order
passed by the adjudicating authority for being not legal and proper and aliow the appeal
filed by the appellant.

1. el g <o @1 i ardiell o1 FRveRT S add ¥ bl S 1
12. The appeal filed by the appellant stand disposed off in aboye terms.

- (Akhilesh Kunar) PP W

Commissioner (Appeals)

Superint ncient
Central GST (Appeals)
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