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) e Appeal No: V2/379/RAJ2021

:- ORDER-IN-APPEAL ::

M/s Pattani Impex, Jamnagar has filed Appeal No. V2/379/RAJ/2021
(hereinafter referred to as “Appellant”) againSt Ordef-in-Original No. DC/JAM-
I/CEX/2/2021-22 dated 9.7.2021. (hereinafter referred to as ‘impugned drder’)

~passed by the Deputy Co.rﬁmissioner, Central GST Division-l, Jamnagar
 thereinafter referred to as ‘adjudicating authority’). |

2. The facts of the case, in brief, are that an offence case was laooked against
the Appellant- for clandestine removal of Brass Ingots falling under CETH No. 7403
of the Central Excise Tariff Act, 1985. During search carried out by th'e officers of
the'Ar-\ti-Evasion wing of erstwhile Central Excise, Rajkot Commissionerate at
factory premises of the Appellant on 18.12.2013, certain incriminating documents
were recovered indi'cating clandestine removal of goods without obtaining Central -
Excise registrati'on and without cover of invoices. Shri Hussain.Juma Khafi,
Propnetor of the Appellant, in his statements recorded under Sectlon 14 of the
Central Excise Act, 1944 (hereinafter referred to as “Act”) on 18.12.201 3,

5.10.2015 and 26.3.2016 admitted that the Appéltant had rmanufactured and sold

-__.Brass Ingots from 1mported Brass Scrap without obtaining Central Excise
regrstratlon and w1thout preparing invoices and without payment of duty. The

investigation was extendéd to M/s Jayshree Metal Corporation, Jamnagar, and M/s
Super Impex, Jamnagar, buyers of finished goods, who also admitted to have

purchased finished goods from the Appellant without cover of invoices.

2.1 Show Cause Notice No. V.74/AR-JMR/ADC(BKS)/1/2016-17 dated 12.4.2016

‘was issued to the Appellant calling them to show cause as te why Central Excise

duty amount of Rs. 39,16,776/- should not be demanded and recovered from them

_under Section 11A(4) of the Act along with interest under Section 11AA and also

proposung 1mp051t10n of penalty under Section 11AC read with Rule 25 of the
Central Excise Rules, 2002 (hereinafter referred to as ‘Rules’}). The notice also

proposed: lmposmon of penalty upon M/s Jayshree Metal Corporatwn, Jamnagar

and M/s Super Irnpex, Jamnagar under Rule 26 ibid.

2.2 The above Show Cause Notice was adjudicated vide Order-in-Original No.
DC/JAM/24/2016-17 dated 15.2.2017 which, inter aha, confirmed Central Excise
duty demand of Rs. 39,16,776/- under Section 11A(4) of the Act along with
interest under Section 11AA ibid and penalty of Rs. 39, 16,776} - was imposed under
Section 11AC of the Act upon the Appellant and penalty under Rule 26 was imposed
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Appeal No: V2ATIRAN202T -

upon M/s Jayshree Metal Corporation, Jamnagar anci M/s Super Impex, Jamnagar
under Rule 26 ibid. Being aggrieved with the impugnfed order, the Appeliant
preferred appeal before the then Commissioner (Appealsj, Rajkot who vide Order-
in-Appeal No. RAJ-EXCUS-000-APP-6 TO 8/2018-19 dated 9.4.2018 upheld the
impugned order and rejected the appeal.

2.3  Being aggrieved, the Appellant filed appeal before the Hon'ble CESTAT,
Ahmedabad who vide its Order Mo. A/11965-11967/2019 dated 4.10.2019
remanded the matter to the adjudicating authority with a direction to pass fresh

order after granting cross examination of the alleged buyers of the goods.

2.4 iIn de novo adjudication, the adjudicating aUthority vide the impugned

order confirmed Central Excise duty of Rs. 39,16,776/- under Section 11A(4) of

the Act along with interest under Section 11AA ibid and'penalty of Rs. 39,16,776/-
was imposed under Section 11AC of the Act upon the Appellant. Penalty was also
imposed upon M/s Jayshree Metai Curporanon Jamnagar and M/s Super Impex

Jamnagar under Rule 26 ibid.

L]

3. Being aggrieved with the impugned order, the Appellant has preferred the

present appeal on various grounds, inter alia, as under:-
(i) The adjudicating authority has erred in confirming the demand of

Rs. 39,16,776/- on the ground as mentioned in the order on the dead

person. The Proceedings under the law cannot continue in view of the

settled law and hence the order under consideration is tiable to be set
aside. The Honorable Apex Cotirt as also the Appellate authority in various
cases has settled the law that on dead person the proceedings cannot
continue or no recovery can be made. Some of ihe decisions ére reported
in 2015 (322) ELT-372, 2009 (233) ELT 498, 2016 (336) ELT93, 2016 (45)
STR141, 2019 (367) ELT 292, 2018 (363) ELT 258 & 2017 (358) ELT 1014.

(i)  That the impugned order without allowing cross examination of the
witnesses is bad in law and is in clear violation of principles of naturat
justice as also direction of the Honorable CESTAT, Ahmedabad. The
decisions referred by the applicant clearly spelis out the settied law and
therefore the order under consideration is liabl.e to be set aside and

“declared in violation of pi‘incip}es of natural justice.

Page 4 of 8
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Appeal No: V2/379/RAJ2021

(#ii) The adjudicating authority has erred in confirming the demand
without considering the fact that the documents relied upon were not
impounded from the premises of the applicant but were impounded from
the premises of third party and in view of the settled law, no part of

demand can be confirmed on the basis of the documents impounded from
third party. | '

(iv) The adjudicating authority has erred in confirming the demand

ignoring the fact that the documents relied upon are the computer print

outs and unless the criteria laid down under the provisions of Section 36B

of Central Excise Act, 1944 are complied with, no documents can be relied
' 'up.on and no demand can be confirmed on such document. The department

has grossly faited in producing any evidence to prove that the condition laid

down under the provisions of Section 36B are comp{ied with. and therefore
~ the demand raised is tiable to be set aside.

(v)  The adjudicating authority has erred in imposing the penalty of Rs.
39,16,776/- on the ground as mentioned in the order as also on the ground
raised for setting aside the demand. The adjudicating authority has also
" erred in confirming interest on the ground as mentioned in the order as also
on the ground raised for setting aside the demand. The ground raised for
g setting aside the demand may be treated as part of ground raised for setting

aside the penalty and interest.

4,  Personal Hearmg in the matter was scheduled in virtual mode through
-video conferencmg on 28.7.2022. Shri Paresh Sheth, Advocate, appeared on behalf
of the Appellant. He reiterated the submissions made in appeal memorandum. He
stated that the order was passed ex-parte without giving cross examination of
witnesses, which is in violation of directions of the Hon’ble Tribunal. He further
stated that the proprietor of firm has expired.and hence proceedings may:be

abated as per the judgement of various Courts.

5. 1have carefuly gone through the facts of the case, the 1mpugned order,
the appeal memorandum and oral submissions made by the Appellant. The issue
~ to be decided in the present case is whether the impugned order confirming
demand ‘of Rs. 39,16,776/- and imposing penalty of Rs. 39,16, 776/- on the
Appellant is correct, legal and proper or not. '
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Appeal No: V2raTemas2021 .

6. On perusal of records, it is observed that an offence case was booked
against the Appellant for clandestine removal of Brass Ingots. The adjudicating
authority confirmed demand of Rs. 39,16,776/- under Section 11A(4) of the Act
and imposed penalty of Rs. 39,16,776/- under Section 11AC of the Act.

6.1 The Appetlant has, inter dlia, contended that proceedings against dead
person cannot continue under the law in view of the settled position of law and

hence the order under consideration is liable to be set aside.

7. | have gone through Affidavit dated 2.8.2021 filed by Shri Akabar Khafi, son of
Shri Hussain Khafi, Proprietor of Appetlant, contained in Appeal Memorandum. In the
said affidavit, it has been stated that Shri Hussain Khafi, Proprietor, has expired on
29.4.2021 and submitted copy of Death Certificate dated 17.6.2021 issued by the Sub
Registrar (Birth & Death), Jamnagar.

7.1 As recorded in the impugned order, the Appellant was a proprietary concern
and Shri Hussain Khafi being proprietor of the firm. | find that there is no machinery
provisions for proceedings against dead proprietor of a proprietorship firm in the Act
~ or Rules made thereunder and this situation is not snmllar to a case where a company
is dlssolved 1 am therefore, of the opinion that when proprietor of a proprietorship
firm expires, it is not permissible to continue with recovery proceedings. | rely on the
judgement passed by the Hon’ble Supreme Court in the-case of Shabina Abraham
reported as 2015 (322) ELT 372 (5.C.), wherein it has been held that,

- “25. Areading of the ratio of the majority decision contained in Murarilal’s case (supra)

-would lead to the conclusion that the necessary machinery provisions were already
contained in the Bombay Sales Tax Act, 1953 which were good enough to bring into the
tax net persons who wished to evade taxes by the expedient of dissolving a partnership

_ firm. The fact situation in the present case is entirely different. In the present case an
individual proprietor has died through naturat causes and it is nobody’s case that he has
maneuvered his own death in orde: to evade excise duty. Interestingly, in the written

- subrhissions filed by revenue, revenue has argued as follows :-

“It is pertinent to mention that in the present case, Shri George Varghese

{predecessor in interest of the appellants herein) was doing business in the

name of manufacturing unit namely M/s. Kerala Tyre & Rubber Company

and after the death of Shri George Varghese, his legal representatives

(appellants herein) might have been in possession of the plant, machinery,

stock, etc., and continuing the same business, but might be in some other name

in order to avoid the excmc duty chargeable to the previous manufacturing

.t "

26.- Itis clear ona rcadmg of the. aforesaid paragraph that what revehue is asking us to
do is to stretch the machinery provisions of the Central Excises and Salt Act, 1944 on the
. basxs of surmises and conjectures. This we are afraid is not possible. Before leaving the
dgment m Murarilal’s case (supra), we wish to add that so far as partnership firms are
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Appeal No: V2/379/RA/2021

fzonoemed,' the Income Tax Act contains a specific proviston in Section 189(1) which
introduces a fiction qua dissolved firms. It states that where a firm is dissolved, the
Assessing Officer shall make an assessment of the total income of the firm as if no such
dissolution had taken place and all the provisions of the Income Tax Act would apply to

 assessment of such dissolved firm. Interestingly enough, this provision is referred to only

in the minority judgment in M/s. Murarilal’s case (supra).

27. _ _'{'h‘e argument that Section 11A of the Central Excises and Salt Act is a machinery
provision which must be construed to make it workable can be met by stating that there

- is no charge to excise duty under the main charging provision of a dead person, which has

been referred to while discussing Section 11A read with the definition of “assessee™
earlier in this judgment.

28. Learned counsel for the revenue also relied upon the definition of a “person” under
the General Clauses Act, 1897. Section 3(42) of the said Act defines “person” as under :-
“(42) “Person” shall include any company or association or body of
~ individuals whether incorporated or not.” '
It will be noticed that this definition does not take us any further as it does not include
legal representatives of persons who are since deceased. Equally, Section 6 of the Central
Excises Act, which prescribes a procedure for registration of certain persons who are
engaged in the process of production or manufacture of any specified goods mentioned in

~ the schedule to the said Act does not throw any light on the question at hand as it says

tok

nothing about how a dead person’s assessment is to continue after his death in respect of
excise duty that may have escaped assessment. Also, the judgments cited on behalf of -
revenue, namely, Yeshwantrao v. The Commissioner of Wealth Tax, Bangalore, AIR
1967 SC 135 at pages 140, 141 para 18 : (1966) Suppl. SCR 419 at 429 A-B, C.A.

" Abraham v. The Income-Tax Officer, Kottayam & Another, AIR 1961 SC 609 at 612

para 6 : (1961) 2 SCR 765 at page 771, The State of Tamil Nadu v. M.K. Kandaswami &
Others, AIR 1975 SC 1871 (para 26) : (1975) 4 SCC 745 (para 26), Conunissioner of

- +'! Sales Tax, Delhi & Others v. Shri Krishna Engineering Co. & Others, (2005) 2 SCC 695,
“page 702, 703 paras 19 to 23, all enunciate principles dealing with tax evasion in the
" context of construing provisions which are designed to prevent tax evasion. The guestion

at hand is very different - it only deals with whether the Central Excises and Salt Act

‘contains the necessary provisions to continue assessment proceedings against a dead man

in respect of excise duty payable by him after his death, which is a question which has no
relation to the construction of provisions designed to prevent tax evasion.”

(Em_phasis supplied)

7.2 also find that in a similar case, thé Hon’ble CESTAT, Chandigarh in.;the case

of M. K. Enterprises” rept;rted as 2016 (45) S.T.R. 141 (Tri. - Chan.), has‘he}d‘ as

detailed below:

«g. Further, ! find that the issue has already been settled in the Hon’ble Apex Court in

" the case of Shabina Abralam (supria) which has been fotlowed by this Tribunal in the case

of Sagar Engineering Works and Bharti Mulchand Cheeda (supra) wherein this Tribunal
has observed as under : o , S
6. Wefind that the learned Commissioner was aware of the fact while passing

~ the impugned order that the proprietor of M/s. Canan Domestic Appliances had

already ‘expired (on 12-1]-2003 whereas the impugned order was passed on 29-9-
3006. In fact this case was remanded by the Tribunal vide its order dated. 15-2-2005
setting aside the order of the Commissioner of Central Excise and remanding the

Even at that time (he proprietos was 10 MOLE, but in
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spite of this, the learned Commissioner passed the impugned order against the dead

person who was the sole proprietor of M/s. Canan and Domestic Appliances, which
is against the settled position of law as held by various decisions of the Tribunal cited

above. We are of the considered opinion that once the factum of death of the sole
p[_qmietor' has come to the knowledge of the leamed commissioner, the leamed

commissioner should have dropped the proceedings rather than passmg the impugned
order, but he chose to pass the impugned order against the dead person, whlch 15 not
sustainable in law.

7. Therefore, L hold that no proceedings are sustainable against the appellant in the ligﬁt
of the above judicial pronouncement. In these circumstances, the appeal filed by the

appellant is disposed of with consequential relief, if any.”
(Emphasis supiptied)
8. By respectfully following the above said case laws, | hold that proceedings
against the Appellant stand abated on account of death of late Shri Hussain Khafi.

Accordingty, | allow the appeal of the Appellant and set aside the impugned order so
far as it relates to the proceedings against the Appellant. .

9.  fiasdt grr <ol 31 f ordla &1 Froer S @S A i e g
9. The appeat filed by the Appellant stand disposed pff in above terms.
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