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F et Appeal No: V2/335/RAN/2021

9% ORDER-IN-APPHIEF

The present appeal has been filed by M/s Shining Tools Limited,
Survey No. 17, Plot No. 26, Rani Industrial Area, Behind Parin Furniture,
Vavdi, Rajkot (herein after referred to as “the appellant”) against Order — in
~ Original No. 20/DC/KG/2020-21 dated 30.03.2021 (herein after referred
to as “the impu'gned order”) passed by the Deputy Commissioner, Central
Goods and Service Tax, Division — II, Rajkot (herein after referred to as “the

' adjudicating authority”}. The appeliant are engaged in the manufacture of
Carbide Tools faliirig under Chapter Heading No. 82 of the First Schedule
to the Central Excise Tariff Act, 1985, and were holding Central Excise
Registration No. AATCS2354KEMO001 under the Central Excise Act, 1944
(herein after referred to as “the Act’) and ‘Service Tax Registration
No.AATCS2354KSD001 under the Finance Act, 1994,

2. During the .course of audit of the records of the appellant,
conducted by the officers of the CGST Audit, Rajkot, for the period FY
2014-15 to FY 2017-18 (Up to June-2017), it was observed that they had
availed and utilized Cenvat Credit of Rs. 22,25,657/- on the basis of

invoices as per details given in tabte below:

Sr. | Invoice No. & Name of | Value (in Rs.)| Duty (in [Description
Date the party | Rs.)
No. _ e K
1 E-2/10.04.15 ' Shine 47,48,432 5,93,554 Tools
: - ' I Industries
2 E-3/19.04.15 . . Shine 27,55,884 3,44,486 Tools
‘ Industries _ .
3 |[E-4/01.05.15 Shine 39,69,100 496,138 Tools
Industries '
4 | 127/01/01/2015 | Shine 9,08,239| 1,08,989 | Tools
Industries '
5 130/ 18/01/2015 Shine 9,33,029 1,11,963 Tools
' . Industries '
& |132/01/02/2015 | Shine 9.00.876| 1,08,105| Tools
. ' Industries
7 ]135/01/02/2015 | Shine 883,910| 1,06070| Tools
: Industries
8 138/01/02/2015 Shine ' 15,68,499 | . 1,96,062 Tools
Industries ' '
9 | 140/01/02/2015 | Shine - ~ 12,82,316| 1,60,290 | Tools
AR - | Industries ' »
‘ Total 122,25,657/-
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. Appeal No: ¥2/335/RAJ/201

invoices were issued in the name of “M/s. Shining T(jols Limited (Reg. No.
AAT(CS2354KEDO01); 10, Samrat Ind. Areq, Gondal Road, Rajkot”, which was
registered as dealer and not in the name of the Noticee. Further, the mode
of transport and vehicle registration number was also not m_er_xtioned in
these invoices. Hence, the audit olficers ‘were of the view that these
invoices cannot be considered as valid documents under Rule 9 of the

Cenvat Credit Rules, 2004 for availing credit.

2.1. It was further observed that the quantity of goods mentioned in
above invoices were not shown in input stock account maintained by the
appellant and that all the goods mentioned in the invoices were classified
as “Tools” falling under “CETSH No. 82079090”. From the description of
goods mentioned in the invoices, it appeared that the above said goods
were in the form of finished goods and hence, cannot be considered as

“input” in terms of Rule 2{k} Cenvat Credit Rules, 2004.

2.2. Based on the audit observations, the appeHant were issued Show .
Cause Notice No.VI{a}/8-279/Circle-1/AG-05/2018-19 dated 01.06.2019
by the Assistant Commissioner, Central GST Audit, Circle-I, Rajkot,
wherein it was proposed to demand and recover Cenvat credit amount of
Rs. 22,25,657 /- under Rule 14 of the Cenvat Credit Rule, 2004 read with
Section 11A(4)} of the Central Excise Act, 1944 along with interest under
Rule 14 of ibid read with Section 11AA the Act. It was also proposed. for
imposition of penalty under Rule 15 ibid read with Section 11AC the Act.

3. The aforesaid SCN was adjudicated vide the impugned order
wherein the proposals made in the SCN were ‘confirmed by the

! .
3

adjudicating authority.

4. Being aggrieved with the impugned order, the Appellant have

preferred appeals on various grounds, inter alia, as below:-

(i) The impugned order issued by adjudicating authority is without
any authority and jurisdiction. The impugried order has been
signed by the Assistant Commissioner who was already been
transferred from the Division-II, Rajkot in Feli., 2021 whereas the
order has been signed on 31.03.2021.

() The impugned order can not be considered #s speaking order as
adjudicating authority had not followed the established norms.

The contention of the appelant made durihg the adjudication

S | Page 4 of 10




(iif)

(iv)

i < Appeal No: V2/335/RAJ/2021
process has nt#¥een .discuségmh'the adjudicating authority.
They relied upon the instruction given under Master Circular No.
1053/02/2017-CX., dated 10.03.2017 and decisions of various
judicial forms wherein norms have been, fixed for adjudication

Process.

‘The appellant is a limited company registered under Company

- Law. The appellant is engaged in manufacturing and selling of

‘Cutting:Carbide Tools’ of various size and design. In the year

2015, the appellant had obtained registration as ‘registered

‘dealer’ under Central Excise Law and having registration no.

AATC52354KED001 for trading of ‘Cutting Carbide Tools’ of
various size and design. The said dealer has purchased ‘Cutting
Carbide Tools’ of various size and design from M/s Shine
Industries, which is also registered under the central excise law
as manﬁfactt.lrer. All the goods covered undér the 9 Invoices in
the impugned order were purchased from M/s Shine Industries
by the appellént as registered dealer, the said goods dlso taken
on records in its RG23-D Register which is prescribed for dealer.

‘The appellant had also started a manufacturing unit naturaily in
its name M/s Shining Tools Ltd. and obtained central excise

registration having no. AATCS2354KEM002 on 06.04.2015.
From these facts, the appellant have separate registered
manufacturmg premises and had eligible to receive inputs used
for manufacturing finished goods and also avail CENVAT credit
on su'ch.l inputs. '

The invoices in question have complied all formalities required

under Rule 11 of the Central Excise Rules, 2002 (hereinafter

" referred as the said rules}. In the said invoices the registration

number of the consignee mentioned as AATCS2354KED001
instead of AATCS2354KEMO002. As per the provisions of said

rules, there is no requirement of registration number of the

.byers/consignee. If it is mandatory, then due to small error

CENVAT credit can not be denied by the authority. It appears
that M/s Shinning Industries mentioned the name of the
company, registration nurnber and address as was saved in their
data and the appellant had taken the CENVAT by verifying the

name of, the company and after paymcn{ was done. The appellant

had relied upon various judgment of tribunals wherein it was
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(v)

(vi)

(vii)

(viii)

- Appeal No: V2/335/RAJ7 2021

held that there cannot be denial of CENVAT . credit of inputs on
insignificant reasons or errors. _

The appellant stated that their premises as registered dealer was
being closed and they had issued invoices for goods lying in stock
and issued in favour of its registered premises for manufacturer.
Therefore, the invoices issued by M/s Shinning Industrieé were
being disputed for arvailing CENVAT credit then the invoices
issued by theni as dealer in favour of their register manufacturer
may be considered as eligible invoices so ‘that in future no
ﬁﬁgation get started. They relied upon Circular No.
1003/10/2015-CX dated 05.05.2015 for instructions given by
the Board for facilitation to trade for availment of CENVAT credit
on transactions made by the dealer. |

Both the premlses and registration belongs to the appeliant only
and considering the merger situation as de E;r unit is closed and

all asset and liability taken by manufacturing umt_, they are also

eligible to avail CENVAT credit on inputs under Rule 10 of the

CENVAT Credit Rules, 2004. All the inputs lying in stock at the
dealer premises got transferred to the appellant’s manufacturing
premises on account of transfer of the premlses hence the
CENVAT credit in question is eligible and they relied upon
various decisions of tribunals. C
The CENVAT credit can not be denied on trivial or technical
reasons. They relied upon the decisions of #ar:ipus legal forums

The goods received under invoices in questiorl, is actually inputs
as per definition of inputs provided under the CENVAT Credit
Rules, 2004. The adjudicating authority has not studied or
discussed the manufacturihg process, machine used for
manufacture and finished goods emerging after the process
hence it can not be concluded that the goods in question is
finished goods and not inputs. The definition of manufacture is
very wide and department is used and expanded the same for
levy of duty. They relied upon the decisions ef Supreme Court of
India wherein deliberated the term ‘incidental ahd ancillary
process’. The adiudicating authority has not verified that the
process of cutting, sizing, proof machining, stamping and other
related process amounts to manufacturer or not. In fact they
have enough rnachin_ery and manpower for doing such

operations. The inputs and finished goods both are same as per
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Appeal No: V2/335/RAH 2021

nomenclaturemools. The sar%s .classiﬁ_ed under the same
'headir_lg of tools, but bot_h are different products. On this plea
they relied upon the various decisions of legal forums.

(ix) The extended period can not be invoked in the present case and
demand is time barred. They stated that while verification of
premises while applying for new registration, the range
.superint'endent had raised query in respect of CENVAT credit of
about Rs.: 7,76,769/ - plus Education and Higher Education Cess
on 16.04.2015. In this amount, the amount denied as CENVAT
Credit . Was also mcluded They have already comphed the query
whlch clearly proves that everything was in the knowledge of the
department. Further, the inputs received under the said invoices
were entered in RG 23A Pt. H reglster and the ﬁmshed goods
were accounted for in the Daily Stock Account ancl these facts
were entered and reflected in ER Returns for the period in

| questlon They rehed upon decisions of various legal forums.

.(x)_ ‘The demand of CENVAT credit itself is. not mamtalnable no
interest under Section 11AA the Central Excises Act, 1944 read
with ‘Rule 14 of the CENVAT Credit Rules, 2004 and penalty

| _imposed under Rule 15 ibid read with Section 11AC the Central
Excises Act, i944 In support of plea they relied upon various

decisions of Lnbunals and high courts.

S. Personal Hearmg in the matter was held in virtual mode on
14.07.2022. Shri Rajesh C. Prasad, Authorised Representative, appeared
on behalf of AFpellant He reiterated the submissions made in appeal
mcmorandum He also submitted a written submission during hearing
wherein he reiterated the contentions made in appeal memorandum and

also submitted ¢opy of some lnvoices.

6. I have carefully gone thfough the facts of the case, the impugned

order, .the appeFl memora.ndum and written as well as oral submissions

made by the A‘ppellant The issue to be decided in the present case is

whether the unpugned order ‘demanding Cenvat Credit amount of Rs.

22,25,657/- from the Appeila.nt along with interest and unposmg penalty is
legally sustamable or not.

6.1. On perusai of the records, I find that during the audit of the records

ant. it was observed that nine invoices (as per details at Para
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Appeal No: V2/335/0aJ12021
02 above}, on which CENVAT credit was availed by the:appellant, were not _—
issued in the name of the appellant. It is further observed by the audit .
officers these invoices were issued in the name of éppellant firm which
was regis_tered'.as dealer under the Central Excise Law and- having its
office at 10, Samrat Industrial Area, Gondal Road, Rajkot. It has been
alleged that the said invoices cannot be considered as valid documents for
the purpose of availing CENVAT Credit as per Rule 9 of the CENVAT
Credit Rules, 2004 read with Rule 11 of the Central Excise Rules, 2002. It
was further observed from the description of goods mentioned in the said
invoices i:hat the goods in quesﬁon were in the forl'n;l of finished goods,
hence they cannot be considered as ‘inputs’ as per ;:leﬁnition of inputs
provided under Rule 2(k) of the CENVAT Credit Rules, 2004. The impugned -
order has confirmed the allegations in the SCN that t?'lc Cenvat Credit in
question were availed on the strength of invoices which t%annot be considered
as valid documents under Rule 9 of the Cenvat Credit Ruleé, 2004.
Further, the Cenvat credit has also been denied on tﬁe grounds that the
goods received under the invoices in question cannot be considered as inputs .

under Rule 2 (k) of the CENVAT Credit Rules, 2004. The appellants has

contested the demand on jurisdiction, merits as well as on limitation.

7.  On merits of the case, _it.has been contended by 'the appellant that
- they were registered as Dealer of ‘Cutting Carbidé Tools’ for trading
purpose, and for that purpose they had Iobtainedj registrétiori un”der
Central Excise as registered dealer for paséing Cen&ﬂ Excise Duty to
their customers. They had also started manufaci:uring the same item and
for that purpose they also obtained registration aé manufactﬁrer under
Central Excise Law at another place. The invoices in question are issued
as per Rule 9 of the CENVAT Credit Rules, 2004 read with Rule 11 of the .
Central Excise Rules, 2002. It is their contenf:ion_ that there are no
mandatory provisions to indicate the Registrati;on No. of reci;iient in the
invoice. There was a small mistake in declaring registration number of
dealer and not manufacturer as a recipient of goods, for this petty mistake
the CENVAT credit can not be denied. Further, the goods received under
the said invoices are actually inputé as per Rule 2(k) ibid. The adjudicating
authonty has not verified the manufacturing process on such invoices.
Therefore, no penalty and interest are leviable as confirmed under the

impugned order.

7.1. On jurisdiction, it has been contehded by the appellant that the
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Appeal No: ¥2/335/RAI/2021

inipugned order was pesiwed by the adlfwéating authority without any
authority and. 'jurisdicti'on as the impugned order has been signed on
30.03.2021 by the adjudicating authority after being transferred from the
Division-II, Rajkot in February, 2021. In this regard, I find that the
personal hearing in the present case was conducted on 31.08.2020 and
' the impugned order has been adjudicated By the Adjudicating Authority
Smt. Kirti Gupta, Deputy Commissioner, CGST Division-1I, Rajkot on
30.03.2021. As per the contentions of the appellant, when the Order was
signed by the adjudicating authority on 30.3.2021, she was already
transferred to CGST Division-I, Rajkot and she was not holding the charge
of CGST Division-II, Rajk-ot. If that be the case, passing of impugned order
by Smt. Kirti Gupta as Dy. Commissioner, CGST Division-II, Rajkot is not
legally sustainable, when she was not holding the charge of CGST
Division-II, Rajkot. It is pertinent to menﬁon that when hearing is -
conducted in a case but adjudicating authority is transferred and order is
remained to be issued, then in that circumstances, fresh adjudication
process is to be carried out by the succeeding officer, which is not done in
the present case. I also find that considerable time has also elapsed
between conduct of personal hearing and passing of the impugned order.
Hence, the impughed order suffer from legal infirmity. I, therefore, find it
fit tb set aside the impugncd order and remand the matter to the present
jurisdictiémal Adjudicating Authority of CGST Divisiori—II, Rajkot with a
direction to decide the case afresh. All the issues have been kept open.
The Appellant is also directed to furnish his submission with the
Adjildicating Autﬁority. Needless to mention that the principles of natural

justice should be adhered to while passing the order.

- 8. 1 set aside the 1mpugned order and dispose the appeal by way of

remand to the adjudmatmg authority.

9. ficrdl grRI Tl B 71 i 1 FigeRT Iuiiea adid ¥ Rm e e |
9. The appeal filed by the Appellant is disposed off as above.
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