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Appeat No: V2/336/RAJ/2021

e ORDER-IN-APPEAL ::

The present appeal has been filed by M/s Aqﬁtop Ceramic, Morbi
(hereinafter referred to as ‘Appellant’) against Order-in-Original No.
03/ADC/AKS/2020-21 dated 08.04.2021 :-(hereinaﬁer referred to as
‘impugned order’} passed by the Additional Cbmmissioner, Central GST &
Central Excise, Rajkot (hereinafter referred to as ‘adjudicating authority’}.

2. The facts of the case, in brief, are that the Appellant was engaged in
manufacture of @eramic Floor and Wall Tiles falling under Chapter Sub
Heading No. 69071010 of the Central Excise Tariff Act, 1985 and was
holding Central Excise Registration No. AAVFA5670PEMOO1. Intelligence
gathered by the officers of Directorate General of Central Excise
- Intelligence, Zonal Unit, Ahmedabad (DGCEI) indicated that various Tile
manufacturers of Morbi were indulging in malpractices in connivance with
Shroffs / Brokers and thereby engaged in large scale evasion of Central
Excise duty. Simultaneous searches were carried out on 22.12.2015 at the
premises of Shroffs in Rajkot and Morbi and various incriminating
documents were seized. On scrutiny of said documents and Statements
tendered by the said Shroffs, it was revealed théit huge amounts of cash
were deposited from all over India into bank accounts managed by said
Shroffs and such cash amounts were passed on to Tile Manufacturers
through Brokers /Middlemen/Cash Handlers. Subsequently, simultaneous
searches were xcarried out on 23.12.2015 and 31.12.2015 at the premises
of Brokers/Middlemen/Cash Handlers engagcd by the Tile ma_nufac.turers

‘ and certain incriminating documents were seized.

2.1 Investigation carried out by the officers of DGCEI revealed that the
Shroffs opened bank accounts in the names of their firms and passed on
the bank account details to the Tile manufacturers through their
Brokers/Middlemen. The Tile manufacturers further passcd on the bank
account details to then' customers/ buyers with instructions to deposit
the cash in respect of the goods sold to them without bills into these
accounts. After depdsiting the cash, the customers ﬁsed to inform the Tile
manufacturers, who in turn would inform the. Brokcrs or directly to the
Shroffs. Details of such cash deposit along with the copies of pay-in-slips
were communicated to the manufacturers by the Customers. The Shroffs

on confirming the receipt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission [rom it. The
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deducting their commission. This way the sale proceeds of an illicit
transaction was routed from buyers of goods to Tile manufacturers

through Shroffs and Brokers.

2.2 During scrutiny of documents seized from the premises of M/s K.N.

Brothers, Rajkot, and M/s Maruti Enterprise, Rajkot, both Shroffs, and
| Shri Thakarshi Premji Kasundra, Broker/ Middleman, it was revealed that
the said Shroffs had received total amount of Rs. 4,11,62,196/- in their
bank accounts during the period from 20.12.2014 to 21.12.2015, which
were passed (‘:;1 to the Appellant in cash through Shri Thakarshi Premji
Kasundra, Broker. The said amount was alleged to be sale proceeds of

goods removed clandestinely by the Appellant.

3. Show Cause Notice No. DGGI/AZU/Gr-C/36-48/2019-20 dated
28.11.2019 was issued to the Appellant calling them to show cause as to
why Central Excise duty amounting to Rs. 51,38,045/- should not be
demanded and recovered from them under proviso to Section 11A(4) of the
erstwhile Central Excise Act, 1944 (hereinafter referred to as “Act”) along
with interest under Section 11AA of the Act and also proposing imposition
of penalty under Section 11AC of the Act and fine in lieu of confiscation
under Section 34 of the Act. The notice also proposed imposition of
penalty upon }7 partners under Rule 26(1) of the Central Excise Rules,
2002.

3.1 The above said Show Cause Notice was adjudicated vide the
impugned order wherein the demand of Central Excise duty amounting to
Rs. 51,38,045/- was confirmed under Section 11A(4) along with interest
under Section 11AA of the Act. The impugned order imposeci penalty of
Rs. 51,38,045/- undcr Section 11AC of the Act upon the Appellant with
option of reduced penélty as envisaged under provisions of Section 11AC
cf the Act and imposed penalty of Rs. 5,000/- each upon six partners of
the Appellant under Rule 26(1) of the Central Excise Rules,2002.

4. Being agg{ieved with the impugned order, the Appellant has

preferred appeal on various grounds, inter alia, as below:-

&

(i) | The adjudicating authority has relied upon Statements of Shroff,
Middleman/Broker and Pariners while confirming the demand
raised in the show cause notice. However, the adjudicating
authority has passed the order without allowing cross

examination of Departmental witnesses in spite -of specific
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request made f&*ﬁhe same. It is led position of law that any.

statement recorded under Section 14 of the Central Excise Act,
1944 can be Iadmittéd as evidence only when its authenticity is
established under provisions of Section 9D(1) of the Act and
relied upon following case laws: “

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).
(b) Mys Jindal Drugs Pvt Ltd - 2016 (340) E.L.T. 67 (P & H)
(c) Ambika Internationial - 2018 {361) E.L.T. 90 (P & H)

(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(¢} Andaman Timber Industries -2015-TIOL-255-SC-CX

() Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All.)

In view of the provisions of Section 9D of the Central Excise Act,

- 1944 and settled position of law by way of above referred

judgments, since cross examination of departmental witnesses
were not allowed their statements cannot be relied upozi while
passing the order and determining the duty amount payable by
it. Especially when, there is no other evidence éxcept so called
oral evidences in the form of thoée statements and un-
authentjcated third party private records. Therefore, in view of
the above, impugned order passed by the learned Joint

Comshissioner is liable to be set aside on this ground too.

That root cause of investigation which lead to demand of Central
Excise duty ‘viz. Bank Statements of various bank accounts

referred in Statement dated 23.12.'2015 of Shri Lalit Ashumal

) Garigawani, Actual Owner of M/s. K. N. Brothers, Rajkot, and

also other bank accounts referred in Annexure — A to the SCN
are neither supplied with SCN nor relied upon for demanding the

duty. The same are neither seized from the premises of M/s. K.

'N. Brother nor produced by any of the person viz. owner of M/s

K.N. Brother during recording of their statements. When the

source of the amount received by the Shroff is not relied upon,

“how documents of mlddleman/ broker can be relied upon?

Certamly, same cannot be relied upon as Annexure — A is said to
have been prepared on the basis of said two documents viz. Bank
Statements of Shroff based at _R_ajkbt and Daily Sheets
maintained by the middlemen/brokers of Morbi. In absence of

relying upon proof of receipt of fund by Shroff, it cannot be

" presumed that middlemen /brokers had received the funds which

= distributed to tile manufacturer.
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That the adjudicating authority has not neutrally evaluated the
evidencgs as well as submission made by it but heavily relied
upon the general statements of Shroff, Middleman/Broker, only
scan copy of private records of Shri Kasundra Kaka and K N
Brothers etc. reproduced in the SCN. He has not seen that Shri
Naimish Sureshchandra Adesara and Shri Amit Harshukhbhai
Dedania, both partners of Appellant have filed affidavit dated
02.06.2020 to the effect that they have not manufactured- and
sold goods as mentioned in the Show Cause Notice dated
25.11.2019 without invoice and without payment of cluty of
excise; that they have not received any cash as mentioned in

SCN from any person.

That in the entire case except for so called evidences of receipt of
money from the buyers of tiles that too without identity of buyers
of the goods as well as identity of receiver of such cash from the
mlddleman, no other evidence of manufacture of Ceramic Glazed
Tiles, procurement of raw materials including fuel and power for
manufacture _of tiles, deployrhent of stélff, mariufact'ure,
transportation of raw materials as well as finished goods,
payment to all including raw material suppliers, transporters etc.
in cash, no inculpatory statement of manufacturer viz. appellant,
no statement of any of buyer, no statement of transporters who
transported raw materials, who transported finished goods etc.
are relied upon or even avzilable. It is settled positiorr of law that
in absence oi such evidences, grave allegations clandestine
removal cannot sustain. It is also settled position of law that
grave aflegation of clandestine removal cannot sustain on the

basisef assumption and presumption.,

That all the allegations are baseless and totally unsubstantiated,
therefore, question of alleged suppression of facts etc. also does
not arise. None of the situation suppressibn, of facts, wilful mis-
statement, fraud, collusion etc. as stated in Section 11A(4) of the
Central Excise Act, 1944 exists in the instant case but it is
alleged suppression of facts in the impugned notice based on the

above referred gen_eral allegation.
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5. - Personal Hearing in the matter was scheduled in virtual mode on

08.04.2022. Shn P.D. Rachchbh, Advocate appeared on behalf of the
Appellant. He relterated the submissions madc 1n appeal memorandum as

‘well as in synopsis submitted during hearing.

6. I have carefully gone through the facts of the case, the impugned
order, the appeal memorandum and written as well as oral submissions
made by the Appellant. The issue to be decided is whether the impugned
| order, in the facts of this -caée, confirming demand of Rs. 51,38,045/-
under Section 11A(4) of the Act and imposing penalty of Rs. 51,38,045/-
under Section 11AC of the Act upon the Appellant is correct, legal and

proper or not.

7. On perusal of records, I find that an offence case was booked by the
officers of Direct:;rate General of Central Excise Intelligence, Ahmedabad
againsf the Appellant for clandestine rémoval of goods. Simultaneous
searches carried out at the premises of Shroff / Brokers / Middlemen
situated in Rajkot and Morbi resulted in recovery of various incriminating -
documents indicating huge amount of cash transactions. On the basis of
ihvestigation carried out by the DGCEI, it was alleged tHat various Tile
manufacturers of Morbi were indulged in malpractices in connivance with
Shroffs / Brokers and thereby engaged in large scale evasion of Central
Excise duty. During investigation, it was revealed by the investigating
officers that the Tile manufacturers sold goods without pé.yment of duty
and collected sale proéccds from their bujrers' in cash through said
" Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the
DGCEI, the Tile pnanufacturers passed on the bank account details of the
‘Shroffs to thelr ‘buyers with instructions to dep0s1t the cash in respect of
the goods solcf to them without bills into these accounts. After depositing
the cash, the buyers used to inform the Tile manufacturers, who in turn
would inform the Brokers or directly to the Shroffs. Details of such cash
deposit along with the copies of pay-in-slips were communicated to the
Tile manufacturers by the Customers. The Shroffs on confirming the
receipt of the cash in their bank accounts', passed on the cash to the
Brokers after deducting their commission from it. The Brokers further
handed over the cash to the Tile manufacturers after deducting their
commission. This way the sale proceeds was allegedly routed through

Shroffs/Brokers/ middlemen.
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8.. 1 find frdin the case records that the DGCEI had covered 4 Shroffs
and 4 brokers/middlemen during investigation,. which revealed that 186
manufacturers were routing sale proceeds of illicit transactions from_the
said Shroffs/Brokers/Middlemen. I find that the DGCEI has, inter alia,
relied upon evidences collected from the premises of M/s K.N. Brothers,
Rajkot, and M/s Maruti Enterprise, Rajkot, both Shroffs, and Shri
Thakarshi Premji Kasundra, Morbi, Broker, to allege clandestine removal
of goods by the Appellants herein. It is settled position of law that in the
case involving clandestine removal of goods, initial burden of proof is on
the Department to prove the charges. Hence, it would be pertinent to
examine the said evidences gathered by the DGCEI and relied upon by the
adjudicating authority in the impughed order to confirm the'demand of

Central Excise duty.

l|'
8.1. 1 find that during search carried out at the c;fﬁce premises of M/s
K.N. Brothers, Rajkot, Shroff, on 22.12.2015, certain private records were
seized. The said private records contained bank statements of various
bank accounts operated by M/s K.N. Brothers, sample of which is
reproduced in the Show Cause Notice. | find that the said bank
statements contained details like particulars, deposit amount, initiating
branch code etc. Further, it was mentioned in handwritten form the name
of city from where the amount was deposited and code name of concerned

middiemen/Broker to whom they had handed over the said cash amount.

8.2. 1 have gong through the Statement of Shri Lalit Ashumal Gangwani, -
Owner of M/ S, K.N. Brothers, Rajkot, recorded on 23.12.2015 wunder

Section 14 of the Act. In the said statement, Shri Lalit Ashumal Gangwani,

inter alia, deposed that,

“Q.5 Please give details about your work in M/s Ambaji Enterprise, Rajkot
and M/s K N. Brothers, Rajkot.

A5 ... .. We have opened the above mentioned 9 bank accounts and give
the details of these accounts to the Middlemen located in Morbi. These middle
men are working on behalf of Tile Mamufacturers located in Morbi. These
Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and takg out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. On the same
day, latest by 15:30 howrs, we do RTGS to either M/s Siddhanath Agency and
or to M/s ?&adheysfwam Enterprises in Sukar Complex, Soni Bazar, Rajkot. In
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lidu of the RTGS. Ms Siddhanath A gency an or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concern
Middlemen. '

0.6: Please give details of persons who had deposited the amount in your
firms. ' o

A.6. We are not aware of any persons who had deposited the cashamount in
our bank accounts, the ceramic Tile Manufacturers direct the said parties 1o
deposit the amount in cash in these accounts. As already stated above, we had
given our bank accounts details to the middle man who had in turn given these
numbers to the Tile Manufacturers.” '

83 1 have gone th_rough the Statement of Shri Nitinbhai Arjanbhai
Chikani, actu?_] owner of M/s Maruti Entérpr.ise, Rajkot, recorded on
24.12.2015 under Section 14 of the Act: In the said statement, Shri
Nitinbhai Arjanbhai Chikani, inter alia, deposed that,

“Q.5 Please give the details about your work in M/s Maruti Enterprise, Plot
no. 33, Udaynagar streel-{, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s MARUTI
Enterprise, Office No. 110, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A5 Though, I am not the owner of the above mentioned firms but I looked
afier all the work of M/s Maruti Enterprises (now closed), M/s India
enterprise and M/s MARUTI enterprise with the help of staff. Basically, our
work is to receive the cash amount in our 9 bank accounts of the aforesaid
firms. -

These Bank accounts were opened during the period from March 2015 to June
2015. All the bank accounts of M/s Maruti Enterprise were closed on
December 2015 except one account of Bank of India.
1 '

We have c:pened the above mentioned 9 bank accounts and gave the details of
these accounis to the middleman located in Morbi. The middleman are
working on behalf of tile manufacturers located in Morbi. These middleman
then gives our bank details to the liles manufacturer of Morbi who in turn
further passes these details to their tiles dealers located all over India.

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic iile manufacturers who in turn inform the middleman. The middle
nan then inform us about the cash deposited and the name of the city from
where the ameunt has been deposited. We check all our bank accotnts
through ‘online banking’ systems on the computer installed in our office and
take out the printout of the cash amount deposited during the entire day in all
the accounts and mark the details on the printouts. On the same day latest by
15:30 hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to

concern middleman. .

Q.6 Please g?vc the details of pérsons who had deposited the amount in your
firms namgly M/s Maruti Enterprise, M/s India Enterprise and M/s MARUTI

Enterprisé ?

{6 We are not aware of any persons who had deposited the cash amount in
daNoank accounts, The ceramic tile marfacturers direct the said parties 1o
the amount in cash in these accounts, As already stated above, we had
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given our bank account detuils to the middle man who had in turn given these
numbers to the tile manufacturers.”

8.4 1 find that search was carried out at the office premises of Shri
Thakarshi Premiji Kasundra, Morbi, a broker/middleman, on 23.12.2015
and certain private records were seized. As reproduced in the Show Cause -
Notice, the said private records contained details like name c;f bank, cash
amount, place from where the amount was deposited in bank, name of the
person / authoriZed representative who collected the cash from him, date
on which casp was handed over and name of the beneficiary of Tiles

manufacturer of Morbi.

8.5 I have gone through the Statements of Shri Thakarshi Premji
Kasundra, Morbi, recorded on 24.12.2015 and 28.12.2015 under Section
14 of the Act. In the said statements, Shri Thakarshi Premji Kasundra,
inter alia, deposed that, '

Statement dated 24.12.2015:

“Q.1: Please explain the business activities of M/s. Gayairi Enferprise,
Morbi.

A.l:  M/s. Gayatri Enterprise, Morbi is running business as a broker since
November, 2011. I am handling all the day to day work of the firm including
Accounts. My firm is working as a middleman between Shroffs and
my clients, who are Ceramic Tile manufacturers/Traders. In this
regard, ny¥ said clients approach me and inform that their certain amount of
money has been deposited by their customers in the accounts of my
Shroffs. Accordingly, I approach concerned Shroff to deliver the cash
amount to me for subsequent distribution to my -clients. For this work, [
generally charge Commission (@-0.05% of the amount, so distributed to the
concerned Manufacturers/ Traders. I further explain in detail that my Shroffs
have given me u bank account number and the said number was given by me
to my clients. Accordingly, dealers/buyers of the tile manufacturers (who are
my clients) deposit the cash amount in the said account of the
Shroffs as per the instructions of the Ceramic Tile manufacturers. My clients
then inform me about the cash deposifed and the name of the city from where
the amount has been deposited. And once the said amount is deposited in the
account of my Shroffs, my work is to receive the cash from the Shroffs and
deliver the same to my clients. I further state that generally Shri Nitinbhai A.
Chikhani of M/s. Mwruti Enterprise & M/s. India Enterprise, Rajkot, used io
deliver the cash to me. My Shroffs are M/s. Maruti Enterprise and M/s. India
Enterprise, Rajkot, which is operated by Shri Nitin A. Chikhani & M/s. Ambaji
Enterprises and M/s K.N. Brothers, both situated at Rajkot, which is operated
by Shri Lalitbhai Gangwani.

AN

Q.3: Please produce all documents/files/diaries/registers, pertaining to
aforesaid business activity of your firm namely M/s. Gayatri Enterprise,
Morbi for the period from inception of the firm to till date. .

A.3: I produce herewith one "QOffice time” make Notebook containing pages
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Jrom 1 to 160. The sai 'nolebook contains Ma‘mls of cash amount recenfed
fram the Shroffs for distribution of the same to my clients i.e. Ceramic Tile
manufacturers/Traders, for the period from 24.11.2015 to 21.12.2015. 1
further explain the details shown at Entry No. 1 at the left side of Page No.1 of
the said Notebook as under:

2758040 shiv. 23-11 TPK

The first column 2758040 represents the amount received ﬁrom Shn Nitin
Chikani .::.'j'r M/s. India Enterprise, Rajkot (shiv). The second column “shiv”
rc,prevenr.s‘ the code name given to Shri Nitin Chikani. The third column "23-
117 represents the date of transaction. The forth column “TPK’ represents
the short abbreviation of my name. :

In view of the above I state that on .23 11.2015, I have received
Rs.27,58,040/- from my shroff namely Shri Nitin Chxkam

Now, [ explain the detazls show at entry No. 3 at the right side of Page No. 1
the said Notebook as under:

497730 Alve - Chandresh  (3)

The first column ‘497730’ represents the amount paid to Shri Chandresh of
M/s Alive Ceramics.

The second column ‘Alive’ represents the code name given to the Ceramic tile

mamifacturer
]

The third column ‘Chandresh’ represents the name of the person who
collected the amount on behalf of the ceramic tile manufacturer.

The fourth column ‘(3)’ represents the number of entries of the cash amount
made by the cuistomers of ceramic tile manufacturer.

In the same manner, the other entries have been made during the course of
regular business in this notebook.

-

0.5: Please give the details of your clients ie. Ceramic Tile
manufacturers. -

A5 -Sir, the fo:’loiving Ceramic Tile Manufdcturer/ traders are my clients:

S.No. Nume of rhe Person coming for Code
Tile - collecting cash used
Manufacturer : '

I3 Landgrace Rajubhai LMR

' Ceramic Pvt_Lid . '

2. ¥ Zet  Granito Nayan Nayan
Pvt Lid

3 Aqua Top : Nimeshbhai ATP

4 Omson Anilbhai OMS

3. Ador ' Yogeshbhai AD

6. Naya Ceramic | Kantibhai NAYA

7 Koto Ceramic’ Mayankbhai ATAL

8 Obo Ceramic . Bipinbhai OBO

9 Dipson Hardikbhai Hardik
Ceramic : - :

Omano Nileshbhai OMN.T
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“Tiles

11 Bhugat Laxmanbhai Bhagat

12 Arrow Damji Damyi -t
' Ceramic

13. Suntel Hitesh Suntel

14. R

15, :

24 '

- Sratemeni dated 28.12.2015:

Q.4. Please state who has made the entries in these 28 records cous:srmg of
Diaries and why these entries have been made?

A.A4. I have personally made the entries in all these 28 diaries. On some pages,
the writing may be different. Those entries have been made by my son
whenever I am out of station or in the office. These entries pertains to the cash
received from the various Shr oﬁ' and cash paid to the Ceramic Tile
manufacturers.

Q.5. Two types of records are maintained by you. One in the Writing pads and
other is in Pocket small diaries. Please explain what they contains?

A.5. I am first explaining the details mentioned in the Writing pads. The
Writing pads contain the details received fromi the Ceramic Tile
manufacfu.:’_ers. The manufacturers or his representative calls me in the
morning dr noon and inform the amount of cash deposited from a particular
city or sometimes the amount to be deposited in cash on that day from a
particular city. The amount is then entered on the respective pages in
‘thousands’ ie. ‘000’ are to be added If the amount is in thousand and
hundreds then it is differentiated with /. For example Rs. 8800/- is written as
'8/8 and in that case ‘00’ ure to be added. Then the name of thg city is
mentioned from where the amount is to be received. Lastly the name of the
account is mentioned in code word i.e. the hame of the Bunk and or details of
the account holder or his firm’s name. After that will call the respective Shroff
and inform him the account name and the name of city from where the amount
is to be received and when he confirms the receipt, we put u code mark viz
‘Star’, Triangle’ and ‘X in a circle’ against that entry. Different code mark
has been allotted to different Shroffs. For example “Star” has been allotted to
Shri Lalit Gangwani of Rajkot, ‘Triangle’ has been allotted to Shri Nitin

Chikani of Rajkot and X in a circle’ has been allotted to Shri Sandeep of ‘.
Jamnagar. "

.
9. On analyzmg the documentary evidences collected during search at
the premises of M/s K.N. Brothers, Rajkot, and M/s Maruti Enterprise,
Rajkot, both Shroffs, and Shri Thakarshi Premj Kasundra, Morbi,
broker/ middleman, as well as deposition made. by Shri Lalit Ashumal
Gangwani, owner of M/s K.N. Brothers, Shri Nitinbhai Arjanbhai Chikam
of M/s Maruti Entefprisé, and Shri Thakarshi Premji Kasundra in their
respective Statements recorded under Section 14 of the Act, I find that
customers of the Appellant had deposited cash amount in bank accounts
of Shroffs M /s K.N. Brothets, Rajkot and M /s Maruti Enterprise, Rajkot,

was converted into cash by them and handed over to Shri
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Thakarshi Prémji Kas 3 Morbl Brol%'Mlddleman, who admittedly
handed over the said cash amount to the Appella.nt

’

9.1 On examgining the Statemenfs of Shrl Lalit Ashumal Gangwani,
_ owner of M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani of
. M/s Maruti Enterprise and Shri Thakarshi Premji Kasundra, Morbi, it is
apparent that the said Statements contained plethorél of the facts, which
are in the knowledge of the deponents only. For example, Shri Thakarshi
Premji Kasundra deciphered the mearning of each and every entry written
in the private records seized from his premises. He also gave deta.ils of
when and how much cash was delivered to which Tile manufacturer and
even concerned person who had received éash amount. He deposed that
he handed over cash to Shri Nimeshbhai of Appellant. It is not the case
that the said statements were recorded under duress or threat. Further,

said statements have not been retracted. So, verac1ty of deposition made.

in said Statemcnts is not under dlsputc

9.2 1 find that the Appellant had devised such a modus operandi that it
- was almost impossible to .identify buyers of goods or transporters who
transported the 'goocls_'. The ‘Appellant No. 1 used to inform M/s K.N.
Brothers, Rajkot, M/s Maruti Enterprise, 'Rajkot, Shroffs or Shri
Thakarshi Premji Kasundra, Morbi, Middlemen, about deposit of cash in
bank accounts of Shroffs on receipt of communication from their buyers
and such cash amount would reach to them through middlemen /brokers.
- When cash amount was deposited by buyers of goods in bank accounts of
Shroffs, the same was not reflected in bank statements, as emerging from
the records. So, there was no details of buyers available who had
deposited cash amount in bank accounts of Shroffs. This way the
Appellant was able to hide the identity of buyers of 1111c1tly removed goods.
It is a basic common sense that no person will maintain authentic records
of the illegal activities or manufacture being done by it. It is also not
‘possible to unearth all evidences involved in the case. The adjudicating
authority is required to examine the evidences on record and decide the
case. The Hon’ble High Court in the case of In_terhational Cylinders Pvt Ltd
reported at 2010 (255)f ELT 68 (H.P.) has held that once the Department
proves that something illegal had been done'_by the manufacturer wh.ich
prima facie shows that illegal activities were being carried, the burden

bahift to the manufacturer.
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9.3 It is also pertinent to mention that the adjudicating authority was
not conducting a trial of a criminal case, but was adjudicating a Show
Cause Notxce 'as to whether therc has been clandestine removal of
excisable goods w1thout payment of excise duty. In such cases,
preponderance of probablhtles would be sufficient and case is not requlred
to be proved beyond reasonable doubt. I rely on the Order passed by the
H.on’ble CESTAT, Banglore in the case of Ramachandra Rexins Pvt. Ltd.
reported as 2013 (295) E.L.T. 116 (Tri. - Bang.), wherein it has been held
that,

“72  In a case of clandestine activity involving suppression of production
and clandestine removal, it is not expected that such evasion has 10 be
established by the Department in a mathematical precision. Afier all, a person
indulging in clandestine activity takes sufficient precaution fo hide/destroy the
evidence. The evidence available shall be those lefi in spite of the best care
taken by the persons involved in such clandestine activity. In such a situation,
the entire facts and circumstances of the case have to be looked into and a
decision has, to be arrived at on the yardstick of ‘preponderance of
probability’ and not on the yurdstick of ‘beyond reasonable doubt’, us the
decision is,being rendered in quusi-judicial proceedings.”

9.4 1 also rely on the Order passed by the Hon’ble Tribunal in the case

of A.N. Guha & Co. reported in 1996 {86) E.L.T. 333[Tn ), wherein it has
been held that,

- “In all such cases of clandestine removal, it is not possible for the Department
to prove the same with mathematical precision. The Department is deemed to
have discharged their burden if they place so much of evidence which, prima
tacie, shows that there was a clandestine removal if such evidence is produced
by the Department. Then the onus shifis on to the Appellants to prove rhat
there was no clandestine removal”.

10. After careful examination of _evidences available on .rccord in the
form of documentary evidences as well as oral evidence, I am of the
considered opinion that the Department has discharged initial burden of
proof for alleging. clandestine removal of goods and the burden of proof
shifts to the agsessee to establish by ind_epéndent evidence that there was
no clandestine removal and the assessee cannot escape from the rigor of
law by picking loopholes in the evidences placed by the Department. I rely
on the decision rendered by the Hon'ble Madras High Court in the cése of
Lawn Textile Mills Pvt. Ltd. reported as 2018 (362} E.L.T. 559 {Mad.),
wherein it has been held that,

“30. The above facts will clearly show that the allegation is one of
clandestine removal. It may be true that the burden of proving such an
allegation is on the Department. However, clandestine removal with an
intention to evade payment of duty is always done in a secrer manner and not
as an open transaction for the Department to immediately detect the same.
Therefore, in case of clandestine removal. where secrecies involved, there
may be cases where direct documentary evidence will not be available.
However, based on the seized records, if the Department is able to prima facie
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establish the case of méstine removal a'me assessee is not able to give
any plausible explanation for the same, then the allegation of clandestine
 removal has to be held to be proved. In other words, the standard and degree
- of proof, which is required in such cases, may not be the same, as in other
cases where there is no allegation of clandestine removal.”
11. The Appellant has contended that since cross examination of
Departmental witnesses were not allowed, their statements cannot be
relied upon while passing the order and determining the duty amount
payable by it. In this regard I find that the Appellant had Sought Cross
examination of Shri Lalit Ashumal Gangwani and Shri Jayesh Solanki of
M/s K.N. Brother's and Shri Thakarshi Premji Kasundra, Morbi during the
course of adju‘plication. The adjudicating authority denied the request of

cross examination by observing in the impugned order, inter alia, as

" under:

“25.5 Further, as discussed above. all the aforesaid persons have admitted
their respective role in this case, under Section 14 of the Central Excise Act,
1944, voluntarily, which is binding on them and relied upon in the case of
noticee. Further, I find that all the aforesaid persons have not retracted their
stgtements. Therefore, the same are legal and valid pieces of evidence in the
eyes of law. Further, I find that the facts available on record and relied upon
in the Show Cause Notice are not only in the form of oral evidences ie.
Statement of Shroff/ Broker (Middleman) etc. but also backed by documentary
evidences ie. Bank Statements, Daily Sheet, Writing Pad etc. recovered /
submitted by the Shroff/ Broker. Therefore, I hold that all these evidences are
correctly relied upon in the Show Cause Notice by the investigation agency
- and is therefore valid.

12. Further, I find that it is a settled legal position that cross examination
is not requiregd to be allowed in all cases. The denial of bppdrtunity of
cross-examination does not vitiate the adjudication proceedings. In this
regard, 1 place felian_ce upon the judgement of Hon'ble High Court of
Madras in the case of Commissioner of Central IExcise Salem Vs M/s
Erode Annai Spinning Mills (Pvt) Ltd, reported at 2019 (366) ELT647,
wherein it _waé held that where opportunity of cross examination was not

allowed: the entire proceedings will not be vitiated. ... ...

13. 1 find that none of the Statements of Shroffs/ Middleman /Broker

recorded during investigation have been retracted nor there is any
allegation of duress or threat during recording of Statements. Further,
Shroffs/Middlemen/ broker have no reason to depose before the
investigating officers something which is contrary to facts. It is also
pertinent to miention that the present case was not one off case involving
clandestine removal of goods by Tile manufacturers of Morbi. It is on

&at DGCEI had simultaneously booked offence cases against 186
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such manufacturers for evasion of Central Excise duty who had adopted
similar modus operandl by routing sale proceeds of illicitly cleared finished
goods through Shroffs / Middlemen/brokers. It is also on records that out
of said 186 mfnufacturers, 61 had admitted to the allegations and had
also paid duty evaded by them. So, the documentary evidences gathered
by the investigating officers from the premises of Shroffs / middlemen
contained trails of illicitly removed goods and preponderance ot: probability
is certainly against the Appellant; It has been consistently held by the
higher appellate fora that cross examination is not mandatory and it
depends on facts of each and every case. I rely on the décision rendered by
the Hon’ble Bombay High Court in the case of Patel Engineering Ltd
reported as 2014 (307) E.L.T. 862 {Bom.), wherein it has been held that,

“23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inguiries, the right of
cross examination can be asserted Further, as held above which rule or
principle of matural justice must be applied and followed depends upon
several fuctors and as enumerated above. Even if there is denial of the request
{0 cross epamine the witnesses in an inquiry, without anything more, by such
denial alone, it will not be enough to conclude that principles of natural
Justice have been violated. Therefore, the judgments relied upon by Shri
Kantawala must be seen in the factual backdrop and peculiar circumstances
of the assessee s ease before this Court.”
14. By followihg the above decision and considering the facts of the
case, 1 hold that the adjudicating authority has not erred by not acceding
request for cross examination of the witnesses, as sought by the

Appellant.

15. The Appellant has contended that in the entire case except for so
called evidences of receipt of money from the buyers of tiles through
Shroff/ Middlemen/ Broker, no other evidence of manufacture of tiles,
procurement of rAw materials including fuel and power for manufacture of
t11es, deploqunt of staff, manufacture, transportation of raw materials as
well as finished goods, payment to all including raw material suppliers,
transporters etc. in cash have been gathered. The Appcllant further
contended that no statement 01'. any of buyers, transporters who
~ transported raw materials and finished goods etc. are relied upon or even
available. It is settled position of law that in absence of such evidences,
grave allegations of clandestine removal cannot SL;stain and relied upon

various case laws.

15.1 1 find that the investigating officers gathered evidences from the
premises of M/s K.N. Brothers, Rajkot, M/s Maruti Enterprise, Rajkot,
both_Shroffs, or Shri Thakarshi Premji Kasundra, Morbi, Middlemen,
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which indicated that #e" Appellant rofl sales proceeds of illicitly
removed go:)odsl through the said Shroffs and Middlemén / Bi‘ok_er. The said
evidences were corrobbrated by the depositions made by Shri Lalit
Ashumal Gangwani, Owner of M/s KN. Brothers, Shri Nitinbhai
Arjanbhai Chikani of M/s Maruti Enterprise and Shri Thakarshi Premji
Kasundra, Morbi during the course of adjudication. Further, as discussed
supra, the Appellairit had devised such a modus operandi that it was
difficult to identify all buyers of goods or transporters who transported the
goods. In catena of decisi_dns, it has been held that in cases of clandestine
removal, it is not possible to unearth all the evidences and Department is
not required to prove the case with mathematical precision. I rely on the
Order passed by the Hon’ble CESTAT, Ahmedabad in the case of Apurva
Aluminium Corporation reported at 1996 (261) E.L.T. 515 (Tri. Ahmd.),

~ wherein at.Para‘ 5.1 of the order, the Tribunal has held that,

“Once again the onus of proving that they have accounted for all the goods
produced, shifis to the appellanis and they have failed to discharge this
burden. Thev want the department to show challanwise details of goods '
transported or not transported. There are several decisions of Hon'ble
Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the person who indulges in such activities knows
all the details and it would not be possible for any investigating officer to
unearth all the evidences required and prove with mathematical precision, the
evasion or the other illegal activities”.

16. - The Appellant has contended that the adjudicating authority has

not neutrally evaluated the evidences as well as submission made by it

~but heavily relied . upon .the general statements of Shroff,

Middleman/Broker, scan copy of private records of K. N. Brothers, and
Shri Thakarshi Rasundra, broker reproduced in the SCN. He has not
seen that Sri Na.iniish Sureshchandra Adesara aﬁd ~Shri Amit
Harshukhbhai Dedania, both partners of Appellant have filed affidavit
dated 02.06.2020 to the effect that they have not manmufactured and sold
goods as rﬁentioned in the Show Cause Notice dated 25.11.2019 without
invoice and without payment of duty of excise; that they have not received

any cash as mentioned in SCN from any person.

16.1 1 have gone through the Affidavits dated 02.06.2020 filed Shri
Naimish Sureshchandra Adesara and Shri Amit Harshukhbhai Dedania,
both partners of the Appell'ant, contained in appeal memorandum. 1 find
that as narrated in Para 3 of Show Causé Notice, .summons were issued to
the Appellant'by.the investigatir;g authority on 21._9.2016 and 21.1.2019
roduce various documents and to givg oral evidence but they d_id_ not

givt oral evidence. Thus, opportunities were given to the
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Appellant to explain their position. However, they chose not to avail the

opportunity. It is apparent that filing affidavit after issuance of Show

Cause Notice is merely an afterthought and it has no bearing on the
outcome of this case. ‘

17. In view of the above, the various contentions raised by the
Appellant are of no help to them and they have failed to di§charge the
burden cast on them that they had not indulgc.d in clandestine removal of
goods. On the other hand, the Department has adduced sufficient orai
and documentary <corroborative evidences to demonstrate that the
Appellant indulged in clandestine removal of goods and evaded payment of
Central Excise d.uty. I, therefore, hold that confirmation of demand of
Central Excisd duty amount of Rs. 51,38,045/- by the adjudicating
authority is correct, legal and proper. Since demand is confirmed, it is
natural bonsequence that the confirmed demand is required to be paid
along with interest at applicable rate under Section 11AA of the Act. I,

therefore, uphold impugned order to pay interest on confirmed demand.

18. Appellant No. 1 has contended that all the allegations are baseless
and totally unsubstantiated, therefore, question of alleged suppression of
facts etc. also does not arise. The Appeliant further contended that none of
the situation suppression of facts, willful mis-statement, fraud, collusion
etc. as stated in Section 11A{4} of the Central Excise Act, 1944 exists in
the instant case.but it is alleged suppression of facts in the impugned
order based on the general allegation. I find that the Appellant was found
indulging in clandestine removal of -goods and routed the cash through
Shroff/ Middlemen/ Broker. The modus operandi adopted by the Appellant
was unearthed during investigation carried out against them bj/ DGCEI,
Ahmedabad. Thus, this is a clear case of suppression of facts with intent
to evade payment of duty. Considering the facts of the case, [ am of the
opinion that the adjudicating authority was justified in invoking extended
period of limitation dn the grounds of suppression of facts. Since
invocation of extended period of limitation on the grounds of suppression
of facts is upheld, penalty under Section 11AC of the Act is ma.ndatory, as
has been held by the Hon'’ble Supreme Couft in the case of Rajasthan
Spinning & Weaving Mills reported aé 2009 (238) E.L.T. 3 {8.C.), wherein
it is held that when there are ingredients for invoking extended period of
limitation for c}lqmand of duty, imposition of penalty under Section 11AC is
mandatory. The ratio of the said judgment applies to the facts of the
present case. I, therefore, uphold penalty of Rs. 51,38,045/- imposed

under Section 11AC of the Act. S
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Y7 of the Appellant.

Appeal No: V2/336/RAN/2021

20. a{tﬂaamfﬁmaﬁfﬁnfartﬂaﬁﬁummaﬂﬂi@rﬁmm%l

21.

]
Date: 14/07/2022
F. No, V2/336/RAJ/2021

The appeal filed by the Appeliant is disposed off as above.

19. In view of above, iphold the impd’%’g@d order and reject the appeal
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