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Appeal No: V2/269/RAJ/2021

- . 11 ORDER-IN-APPEAL ::

M/s. Marwadi Shares & Fmance Ltd, Rajkot (heremafter referred to as

- “Appellant”) has flled Appeal No. V2/269/RAJ/2021 against Order-in- Original No
 17/DC/KG/2020-21 _dated 18.3.2021 (heremafter referred to as ‘impugned order’ )'

passed by the Deputy Commissioner, Central GST, Division-1, Rajkot (hereinafter
referred to as ‘adjudicating authority’). |

2 The facts of the case, in brief, are that the Appellant was holding Service

Tax Registration No. AABCMS5192KST001 under the categories of Stock Broker
Service, Banking & Financial Service and Busineﬁs Auxiliary Service. During the
course of the audit of the records of the Appellant for the Financial Year 2009-10
by the Departmental officers, it was observed that the Appellant was collecti‘ng
amount under “Interest Free Deposit Scheme” from their clients while opening
Demat account. The Appellant floated five types of Deposit Schemes for Demat
account holders and collected an amount of Rs. 10,000/, Rs. 4,000/, Rs. 3,000/-,
Rs.2,500/- and Rs.1,250/- 'as interest free deposit. From the said amounts, the
Appellant deducted amount of Rs.1000, - Rs.400, Rs.300, Rs. 250 and Rs.125
respectively in the first year Iof account opening towards Annual Maintenances
Contract ‘(?M')-_Fges and paid service -tax on the said amounts and remaining
amounts of Rs. 9000/-, Rs. 3600/-, Rs. 2700/-, Rs. 2250/- and Rs. 1125/-
respectwely were retamed by the Appellant as ‘interest free refundable deposit’
and no service tax was pald on the said amounts. It appeared that the amounts
retained by the Appellant were used by them for their financial operations or for
earning interest. It appeared that the Appellant was liable to pay service tax on
such retained amount under the category of Stock Broker Service. The Appellant
was issued various Show Cause Notices for the period from F.Y. 2006-07 to F.Y.
2015-16. For the subsequent period of April, 2016 to June, 2017, the Appellant was
asked to provide relevant details.

2.1 Based on the details provided by the Appellant, Show Cause Notice No.

V. 84(4) 6IMP/D/2019'20 dated 9.4.2019 was issued to the Appellant, calling them
to show cause as to why service tax amounting to Rs. 13,10,762/- should not be
demanded and recovered from them under Section 73(1) of the Finance Act, 1994
(hereinafter referred to as ‘Act’), along with interest under Sectlon 75 of the Act

and proposed imposition of penalty under Sections 76 and 77 of the Act.
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Appeal No: V2/269/RAJ/201

2.3 The above Show Cause Notice was adjudicated by the adjudicating authority
vide the impugned order who confirmed demand of s_ervic_e tax totally amounting to
Rs. 13,10,762/- under Section 73(1) of the Act, aloné 'wit.h interest under Section 75
of the Act and imposed penalty of Rs. 1,31 ,076/- under Section 76 of the Act and
penalty of Rs. 10,000/- under Section 77 of the Act. -

3. Being aggrieved, the Appellant has filed the present appeal contending,

inter-alia, as under: -
(i)  That observations made by the Adjudicating Authority in the
impugned order are contrary to the documentary evidences placed befefe
him as much as they are not engaged in providing any banking & financial
services but a registered broking firm with Bombay Stock Exchange; that
evidence in form of (i) circular notice No. 80626/01 dated 17.03.2001 issued
by Stock Exchange, Mumbai (ii) Certificate of Chartered Accountant
establishes that no interest was earﬁed by them on such deposif. which Were .

" not considered by the adjudicating authority. That the said deposit amount

was retained as ‘security’ by a;:counting for the same in the balance sheet as
‘current liability’ and the same was not employed for any financial gain.

(ii) The department has taken dual stand while arriving at service tax
liability, as at one hand set off of refund of security depeéit'i's c‘ensidered'

against receipt i.e. treating as “ceposits” and on other f\and it is demanding

service tax on the said amount treating the same as income and hence
demand is not sustainable. That the case laws in respect of M/s. Laxmi
Machine Tools [1992 (57) ELT 211 (Mad)], M/s. VST Inds Ltd [1998(97) ELT

395 (SC)] and in the case of BSNL 2010(17) STR 322 (Commr Appl) are @
applicable in their case.

(ili)  That it was their bona fide belief that amount collected as deposit is
not liable to service tax and hence they neither charged nor collected
service tax; that therefore ‘cum duty’ principle for the purpose of'
computing the service tax liability was applicable in light of the decision in
the case of M/s. Advantage Media Consultant [2008(10) STR- 449] which is
maintained by Supreme Court as reported in 2009(14) STR J49 (SC). That
non-collection and non- pqyment of segrwce tax has occurred solely on
account their bonafide belief and hence no penalty under Sections 76 and 77

could be 1mposed / '

: i
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_ i ‘i,
4. Personal Hearing in the matter was scheduted on 8.6.2022 in virtual mode
through video conferencing. Shri Chetan Dethariya, Chartered Accountant,
appeared on behalf of the Appellant. He reiterated the submission made in appeal
memorandum as well as in additional written submission. He further submitted that
~ the principal SCN was decidéd by the Hon’ble CESTAT in their favour.

4.1 In additional written submission dated 1.6.2022, it has been contended that
the Hon’ble CESTAT, Ahmedabad vide Order No. A/10338-10339/2022 dated
12.4.2022 passed in their own case for the period from F.Y. 2006-07 to F.Y. 2011-

12, has decided the issue in their favour.

5. ‘I have carefully gone through the facts of the case, the impugned order, and
grounds raised in Appeal Memorandum and in additional written submission. The
issue to be decided in the present appeal is whether the Appellant is required to
pay service tax on the amounts collected from their clients under ‘Interest Free

Deposit Scheme’ or not.

6.  On perusal of the records, | find that the Appellant had floated certain

~ deposit schemes for opening Demat account, under which, on payment of certain

amount upfront in the form of deposit, no AMC charges were required to be paid.
The ad]uducatmg authonty observed that the Appellant had earned compensation
on deposit collected by them from their clients opting for deposit scheme, which
was adjusted against AMC charge of Demat accounts. The adjudicating authority
concluded that AMC charges for maintaining Demat accounts were hidden in the
deposit collected from the clients in the form of interest and the Appellant was
required to pay service tax on such transactions. The adjudicating calculated
service tax on equivalent amount of AMC Fees charged from other clients who had
not opted for said deposit scheme, by resorting to Rule 3 of the Service Tax
(Determfnation of Value) Rules, 2006. The impugned order confirmed service tax of
Rs. 13,10,762/- under Section 73(1) of the Act and imposed penalty of Rs.
1,31,076/- under Section 76 and Rs. 10,000/~ under Section 77 of the Act. '

6.1 The Appellant has contended that the said deposit amount was retained by
them as ‘_securitY’ by accounting the same in the batance sheet as ‘current
liabitity’ and the same was not employed for any financial gain. The adjudicating
authority has not considered certificate of Chartered Accountant certifying that no

interest was earned by them on such deposit. The Appetlant relied upon Order No.
R-10339/2022 dated 12.4.2022 passed by the Hon’ble CESTAT, Ahmedabad
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in their own case for the past period.

7. | find that the issue involved in the present case stand decided by the
Hon’bte CESTAT, Ahmedabad vide Order No. A/10338-10339/2022 dated 12.4.2022
in Appellant’s own case for the previous period. The relevant portion of the Order
is reproduced herein under: |
“4, We have gone through the records of the case and considered the submissions
made by the Appellant in their grounds of appeal as well as the submissions made
at the time of hearing and also the submissions made leamed Authorized
Representative. The dispute in the present appeals relates to service tax on interest
free deposit amount collected by the Appellant from the demat account holders
under the Scheme and in lieu of the same Appellant has not collected AMC
charges. However, we find that the said “Interest Free Deposit™ did not represent
value of any taxable service. The said deposit amount was kept with the Appellant
as security deposit to adjust the amount in case of any default in making payment
by the client. The said deposit amount also refundable to client. We find that in the
present matter Appellant also produced Certificate issued by the Chartered
Accountant who certify that Appellant have not used the amount collected by them
as “Interest Free Security Deposit™ from client for any financial operations or for
earning any interest and shown the said amount in Balance Sheet as Current
Liability. The amount collected by the Appellant from the clients is in fact an
interest free refundable deposit and is not towards any advance for a service. It is,
therefore, not taxable.

4.1 We further find that Section 67 provides that taxable value is the
consideration whether in monetary or monetary form. Therefore, if any benefit
accrues to either party which is not in the nature of consideration agreed upon by
the parties, the same is not liable to be added to the value of service in terms of
Section 67. Further, there is no deeming provision for increasing the value of
consideration either in Section 67 or in the Service Tax (Determination of Value)
Rules, 2006 framed thereunder. Here, the deposit is taken for a different purpose.
Thus, the said deposit serves a different purpose altogether and it is not a
consideration for providing service. The “consideration for service™ is absent in the
present case, therefore, what éan be levied to Service Tax is only the consideration
received for the service charged and no notional interest on the deposit taken can
be levied to tax. There is no provision in Service Tax law for deeming notional
interest on deposit taken as a consideration for providing the services. Théfefore, in
the absence of a provision in law providing for a notional addition to the
Page 6 of 10
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g, E T
value/price charged, the question of adding notional interest on the deposit amount

as a consideration received for the services rendered does not arise.

42  We also find that Supreme Court in Commissioner of Service Tax v. M/s.
Bhayana Builders 2018 (10) G.S.T.L. 118 (8.C), while deciding the appeal filed
by the Department against the decision of the Tribunal, also explained the scope of
Section 67 of the Act. The Supreme Court observed that any amount charged
which has no nexus with the taxable service and is not a consideration for the
serviée provided does not become part of the value which is taxable under Section

67. The observations are :

“The amount charged should be for “for such service provided” : Section
67 clearly indicates that the gross amount charged by the service provider
has to be for the service provided. Therefore, it is not any amount charged
which can become the basis of value on which service tax becomes payable
‘but the amount charged has to be necessarily a consideration for the
service provided which is taxable under the Act. By using the words " for
such service provided” the Act has provided for a nexus between the
amount charged and the service provided Therefore, any amount charged
which has no nexus with the taxable service and is not a consideration for
the service provided does not become part of the value which is taxable
under Section 67. The cost of free supply of goods provided by the service
recipient to the service provider is neither an amount “charged” by the .
service provider nor can it be regarded as a consideration for the service
provided by the service provider. In fact, it has no nexus whatsoever with
the taxable services for which value is sought to be determined.”

The aforesaid view was reiterated by the Supreme Court in Union of India v.
_ Intercontinental Consultants and Technocrats {2018 (10) G.S. T.L. 401 (S.C.)] and
it was observed that since service tax is with reférence to the value of service, as a
necessary corollary, it is the value of the services which are actually rendered, the

value whereof is 10 be ascertained for the purpose of calculating the service tax

payable thereupon.

4.3 We also find that issue of addition of notional interest on refundable security
deposit in the value of service has already been seftled by the Tribunal in the
following Judgments.

(i) In the case of Kalani Infrastructure Pvi. Lid. - 2018 (8) TMI 247 the Tribunal

also tock the same view and held as under:-

“6. The case of the department is that in addition to the service tax payable
on rent, the liability for the tax also extends to the notional interest
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accuring on the lump sum deposit received by the Appellant from the
lessee. We find that such a stand is not justified particularly in view of the
decision of the Tribunal in the case of Murli Relators Pvt. Ltd. (supra) cited
by the Appellant in their support. The Tribunal observed as follows:

6.3 In the case before us, there is not even an iota of evidence adduced by
the Revenue to show that the security deposit taken has influenced the price
ie. the rent in any way. In the absence of such evidence, it is not possible to
conclude that the notional interest on the security deposit would form part
of the rent. We also do not find any reason for adopting a rate of 18% per
annum as rate of interest. Adoption of such an arbitrary rate militates
against concept of valuation. In view of the jforegoing, we hold that
notional interest on interest free security deposit cannot be added to the
rent agreed upon between the parties for the purpose of levy of service tax
on renting of immovable property. '

(i)  In the case of Murli Realtors Private Limited Others. v. Commissioner of
Central Excise, Pune-1II {2015 (37) S.T.R. 618 (Tri. - Mumbai)), a Division Bench
of the Mumbai Tribunal made the following observations with regard to the

security deposit towards the reriting of immovable property and the observations
are as follow : '

“6.1 Section 67 of the Act. reproduced in para 4.1 above, clearly provides
that only the consideration received in money for the service rendered is
leviable to Service Tax. The consideration for renting of the immovable
property is the amount agreed upon between the parties and on this amount
the appellant is discharging Service Tax liability. The security deposit is
taken for a different purpose altogether. It is to provide for a security in
case of default in rent by the lessee or default in payment of utility charges
or for damages, if any, caused to the leased property. Thus, the security
deposit serves a different purpose altogether and it is not a consideration
Jor leasing of the property. The consideration of the leasing of the property
is the rent and, therefore, what can be levied to Service Tax is only the rent
charged and no notional interest on the security deposit taken can be levied
to tax. There is no provision in Service Tax law for deeming notional
interest on security deposit 1aken as a consideration Jor leasing of the
immovable property. Therefore, in the absence of a specific provision in
law, as held by the Hon'ble Apex Court in the case of Moriroku UT India

(P) Ltd. (supra), there is no scope for adding any notional interest to the -

value of taxable service rendered. Even in the excise law, under Rule 6 of
the Valuation Rules, unless the department shows that the deposit taken has
influenced the sale price, notional interest cannot be automatically
included in the sale price for the purpose of levy. In the absence of a
provision in law providing for a notional addition to the value/price
charged, the question of adding notional interest on the security deposit as
a consideration received for the services rendered cannot be sustained and
we hold accordingly.” '
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(iii) In M/s. ATS Township Private Limited v. Commissioner, Central GST,
Noida [2019 (11) TMI 297 (CESTAT-Allahabad)], a Division Bench of this
Tribunal observed as follows:

“3. The issue relates to inclusion of the amount collected by the appellant
as IFMS. Revenue’s conitention is that the said collected amount would fall
under the category of “Management Maintenance and Repair Services*
and would be liable to service tax separately. We note that the said amount
collected by the appellant from the flat owners is towards the security for
the purpose of maintenance qof the building and to cover the eventual
default made by any of the flat owners for payment of monthly maintenance
charges. As per the agreement with the flat owners, the said amount is
liable to be refunded to them within the period of Six months from the date
of termination of the said agreement. The Adjudicating Authority observed
that the genuineness of the said term is very much doubted inasmuch as the
appellant had not produced any evidence to show that the said IFMS was
ever refunded to anyone. We really fail to understand the said reasoning of
the Adjudicating Authority. The amount is refundable in case of
termination of the ownership agreement and if no such termination has
taken place till date, the amount would not be refunded. As long as the
provisions for refund of the said amount in the agreement itself is there, it
has to be considered that the said amount is refundable and was towards
security deposits and was not for the purpose of providing any services, so
as to levy tax on the same. "

In viéw of the above judgments coupled with the facts that department could not
bring on record any clinching evidence that the deposit has influenced the service

charges, the demand is not sustainable.

05.. Thus, for all the reasons stated above, it is not possible to sustain the impugned
orders passed by the Commissioner (Appeals). Accordingly, the impugned orders
are set aside and the appeals are allowed.” |

8. | find that the Show Cause Notice issued in the present proceedings was
based on audit observations made for the Financial Year 2009-10. | have also gone
through the Certificate dated 16.7.2019 issued by M/s Mandaliya & Associates,
Chartered Accountant, contained in appeal memorandum, which was submitted by
the Appellant before the adjudicating authority. In the said certificate, it has been
certified that thé Appellant had not used the amount collected as ‘Interest Free
Security Deposit’ from their clients in F.Y. 2016-17 and 2017-18 for any financial
operations or for earning any interest. Thus, the facts involved in the present case
is identical to the above case decided by the Hon’ble Tribunal. By respectfully
follomng the CESTAT Order dated 12.4.2022 supra, | hold that the Appellant is not
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Security Deposit’ scheme. Consequently, | set aside the confirmation of service tax
demand of Rs. 13,10,762/- under Section 73(1) of the Act, interest under Section

1 No: V2/269/RA)/ 2021
o o

75 ibid and imposition of penalty under Sections 76 and 77 of the Act.

9. in view of above, | set aside the impugned order and allow the appeat.

10.  orfiaddl g oo 31 7 srdid &1 FueRT Swisd adid A fbar ST e |
10.  The appeal filed by the Appellant is disposed off gs above.
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