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Appeal No: VI/140/RAJ 2021
4 ORDER-IN-APPFAL ::

M/s. Neon Poly Pack, Veraval (Shapar), Rajkot (hercinafter referred to as “the

* Appellant”) has filed present appeal against Order-in-Original No. 19/AC/MR/2020-21

dated 24.03.2021 (hereinafier referred to as the ‘impugned order’) passed by the Assistant
Commissioner, Central GST, Division. -II, Rajkot (hereinafter referred to as the
‘adjudicating authority’). The appellant is engaged in manufacture of excisable goods i.e.,
Plastic Multilayer Roll falling under CETH 39201092.

2. The facts of the case, in brief, are that audit of the records of the Appellant was
conducted by the officers of the Central Goods and Service Tax, Audit, Rajkot for the
period October, 2014 to Jime, 2017. It was observed by the audit officers that the
Appellant had booked “Job work Income” under the head “Sales Account” in the Financial
Audit Report for the F.Y. 2014-15 & 2015-16 as under:-

Financial Year Income under head “Sales Description
Accounts”
F.Y. 2014-15 (From October, | 8,71,969/- Job work income
2014) »
. 2015-16 9,46,350/- Job work income

The appellant could not explain the nature of job work activity with the

documentary evidences.

2.1.  On verification of the job work invoices, it was observed by the audit officers that
the Appellant had cleared Plastic Rolls to various customers in the name of job work, but
could not submit any documents showing receipt of raw material or semi-finished goods
nor followed Job Work procedure as prescribed under Notification No. 214/86-CE dated
25.03.1986 as amended. It was further observed that the job work invoices were not
showiné address or registration numbers of any party, therefore, it appeared that the
Appellant had prepared the job work invoices with an intention to clear the excisable
goods under the guise of job work and thereby evade payment of central excise duty. It
further appeared that the Appellant was required to pay central excise duty on the value of
the goods to be determined in terms of Rule 4 of the Central Excise Valuation
(Determination of Price of Excisable goods) Rules, 2000 (“ﬁle valuation rules™) i.e., based
on the value of such goods sold by the Appellant for delivery at any other time nearest to
the time of removal of the goods in the guise of job work. Based on the audit observations,
SCN dated 30.10.2019 was issued to the Appclla_nt proposing to demand and recover the
central excise duty amounting to Rs. 18,25,860/- under Section 11A of the Central Excise
Acﬁ 1944 (‘the Act™) along with interest. It was also propose to impose penalty under
Section 11AC of the Act.

3. The above said Show Cause Notice was adjudicated vide the impugned order

Page 3 of 10




Appeal No: VI 140/KRAIOET

amounting to Rs.18,25,860/- under Section 11A (4) along with interest under Section

11AA of the Act. Penalty of Rs. 18,25,860/- was also imposed under Section 11AC of the

Act with option of reduced penalty as envisaged under provisions of Section 11AC of the

Act.

4, Being aggricved by the impugned order, Appellant has filed the present appeal,

inter alia, contending that:-

@

(i)

(iii)

The small manufacturers not having facilities to manufacture such goods i.e.,
Plastic Multilayer Roll, had approached the Appellant for job work. The job
work income declared in the financial statements is nothing but conversion

charges received from such smalt manufactures.

The allegation of clandestine removal is baseless and without any supporting
evidences. In so many decisions pronounced by various appellate authorities, it
is held that the allegation of clandestine removal must have concrete
corroborative evidences. In this case the department has not produced any
corroborative evidence in support of their allegation of clandestine clearance.

The Appeliant rely upon following. decisions:-

(a) 2015(325)ELT 116(Tri.-Ahmd.)- Hingora Industries Pvt. Ltd.
(b)2014(311)ELT 593(Tri.-Ahmd.)- Chandan Tobacco Company Vs.

- Commissioner of Central Excise, Vapi

(€)2014(309)ELT 411(AlL.) -Continental Cement Company Vs. Inion of India
(d)2015(322)ELT 542(Tri.-Del.)- Albright Steel Industries Ltd Vs.
Commissioner of Central Excise, Raipur

(¢) Kuber Tobacco Products Vs. CCE -2013(290)ELT 545(Tri.-Del.)

(f) Aswani & Co. Vs. CCE- 2015(327)EL.T 81(Tri.-Del.)

(2) Aum Aluminum Pvt Lid Vs. CCE 2014(311)ELT 354(Tri.Ahmd.)

(h) Mahesh Silk Mills Vs. CCE, Mumbai — 2014(304)EL'T 703(Tri.Ahmd.)

(i) CCE Vs. Dhanvilas (Madras) Snuff Co.- 2003 (153) ELT 437(Tri.

Chennai)
(j) Mahalaxmi Dyeing Mill Vs. CCE —2016 (343) ELT 453(Tri. Ahmd)
(k) Shanbroc Chemicals Vs. CCE — 2002(149)ELT 1020 (Tri.Del.)

The adjudicating authority alleged that Appellant has not produced any record,
such as name, registration number and address of the goods supplier and
challans and therefore, the benefits of job work clearance without payment of
central excise duty is not allowed under Notification No. 214/86-CE dated
25.03.1986. Whereas, from the provisions of the Notification No. 214/86-CE
dated 25.03.1986.it is observed that the conditions have been casted upon the
manufacturer and not upon the job worker. Any demand for the goods cleared
from the job worker’s premises is required to be raised from the principal
manufacturer and not from the job worker. -

Only due to procedural lapse at the job worker's end or at principal
manufacturer’s end, it cannot be presumed or alleged that the goods were
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‘ cleared clandestinel§**The demand has #5Zh raised only on presumption and
assumption basis and law does not support such presumption and assumption
for demand. The Appellant rely upon following - case laws:-
(a) 2017(345)ELT 566(Tri.Mumbai}- Commissioner of Customs Vs. Yasha
Overseas

(b) 2017(347) ELT 570(Tri.Kolkata) — Golden Steel Corporation Ltd Vs. CCE
(c) 2016(337)ELT 119(Tri.Kolkata) CCE Kolkata-IV Vs. Birla NGK Insulators
Pvt Ltd. (d) 2011(271)ELT 450(Tri.Del.) — Prabhu Lala Ram Ratan Das (P} Ltd
Vs."CCE

(v)  As it is evident from SCN itself that the value to compute the duty has been
taken from the Balance sheet/ Profit & Loss Account where it is declared as
“yob work income”. Since the amount is already declared under one of the
statutory record the allegation of suppression cannot be made and extended
period cannot be invoked. The Appellant rely upon following case laws:-
(a) Mega Trends Advertising Ltd Vs. CCE
(b) GAC Shipping (India) P. Ltd Vs. CCE -2017(49)STR 242(Tri.Bang.)

. (vi)  The adjudicating authority has also imposed penalty under Section 11AC of the
Act for evasion of central excise duty. The action for imposition of penalty is
not proper and legal. As discussed in para supra, the Appellant has not made
any clandestine removal. Further, Appellant has not suppressed anything from
the department which was required to be disclosed under law. If Appellant’s
intention was to make clandestine removal, then, the same amount would have
not been declared in the financial statement. The Appellant was under strong
and reasonable belief that it was not liable for payment of central excise duty.
The Appellant was under belief that exemption under Notification No. 214/86-
CE dated 25.03.1986, was available to them. There was no malafide intention
or supptession and therefore penalty under 11AC of the Act is not imposable.
The Appellant rely upon the decision given in the case of Usha Udyog Vs. CCE

Q -2001(136)ELT 1031(Tri.Del.)

5. Personal Hearing in the matter was scheduled in virtual mode on 08.06.2022. Shri
Moiz M. Dhangot, Chartered Accountant, appeared on behalf of the Appeilant. He re-
jterated submission made in appeal memorandum. He further stated that he would make
additional written submission as part of hearing. |

5.1  The Appellant filed additional submission vide email/letter dated 09.06.2022 inter-
alia contending that
(i) The adjudicating authority has held that the job work income mentioned in the
financial statement of the appellant is nothing but clandestine removal of goods
made by the appellant. The allegation of clandestine clearance removal is baseless
and without any supportmg any evidences. The department has not brought any
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Appeal No: V2/140/RAL/ 202

purchase of excess raw material, payment for such clandestinely cleared goods,
detail regarding such purchases. In absence of such corroborative evidences the

allegation of clandestine clearance is baseless.

(i) In so many decisions pronounced by various appellant authorities it is
already held that clandestine removal must have concrete corroborative evidences.
The Appellant relies upon various case laws as submitted in written reply. The
demand has been raised only on presumption and assumption basis_ and law does
not support such presmﬁption and assumption for demand. The Appellant rely upon
~ following case laﬁrs:- |
(a) Sri Durga Cables Pvt Ltd Vs. CCE-2020(374)ELT459(Tri.Kolkata)
(b) Trikoot Iron and Steel Casting Ltd Vs. CCE, -2015(315)ELT
65(Tri.Del.)

6. I have carefully gone through the facts of the case, the impugned order, the appeal _

memoranda and written as well as oral submissions made by the Appellant. The issue to be
decided in the case is whether the impugned order, in the facts of this case, confirming
demand of the central excise duty from the Appeliant along with interest and imposition of
penalty is correct, legal and proper or not. '

6.1  On perusal of records, I find that during the course of audit of records of the
appellant, it came to the notice of the. audit officers that the Appellant had shown “Job
Work Income” in its financial statements, but could not provide the names and details of
the parties who entrusted the job work to the Appellant. It was further observed that the
Appellant had cleared Plastic Rolls under Job Work invoices, but did not mention name
and address of the parties to whom the said goods were cleared. As the Appellant could not
furnish any documentary evidences such as receipt of raw materials / semi finished goods
for job work, name of the parties who entrusted the job work and the name of the parties to
whom the finished goods i.e., Plastic Rolls were cleared under job work invoices, it
appeared that the Appellant had cleared the finished goods without payment of central
excise duty in the guise of job work. Accordingly, a SCN was issued to the Appellant
demanding duty along with interest and imposition of penalty in respect of the finished
goods cleared under the said job work invoices. The proposal made in the SCN was
confirmed by the adjudicatihg authority vide impugned order.

7.  The first contention of the Appellant is that small manufacturers, not having
facilities to manufacture such geods i.e., Plastic Multilayer Roll, had approached the
Appellant for job work and the job work income declared in the ﬁnahcial statements is

nothing but such conversion charges received from such small manufacture.

d that the above contention of the Appellant is vague and unsubstantiated. The
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Appeat No: V2/140/RAJ/2021

Appellant was not able to givefeVen the names of {8450 called small manufacturers, who
entrusted the job work to it. It is also on record that the Appellant has shown such job work
income/ conversion charges as cash receipts without the names of the party by whom such
cash payment was made. The Appellant has also not mentioned the names of the parties to
whom the finished goods after so called job work were cleared. Thus, the contention of the

- Appellant in this regard lacks factual corroboration and is legally unsustainable.

8. The Appellant has further contended that in many decisions pronounced by higher
judicial authorities, it is held that the allegation of clandestine removal must have concrete
corroborative evidences. It is further argued by the Appellant that the department has not
brought on any evidences regarding transportation, purchase of excess raw materials
payment for such clandestine clearance of goods. Thus, it is the contention of the

Appellant that the department has not produced any corroborative evidence in support of

their allegation of clandestine clearance of goods. The Appellant has also relied upon

several judgments in support of its argument,

8.1 I find that the job work invoices issued by the Appellant are themselves the
concrete evidences showing the clearance of dutiable goods .i.e. Plastic Rolls manufactured
by the Appellant. The Appellant has not denied the contents of these job work invoices
which have been relied upon in the SCN. It is not the case that the goods mentioned in the
job work invoices were not manufactured and cleared by the Appellant. It is also not the
case that central excise duty on these goods had been paid by the Appellant or any other
person at any stage. It is also on record that the Appellant has not been able to establish
that these goods were manufactured on job work basis for some other parties. Thus, these
job work invoices made available by the Appellant itself, clearly establish the clearance of
finished goods without paymcht of central excise duty under the guise of job work.

8.2 I find the argument of the Appellant regarding non furnishing of the evidence of
transportation, purchase of excess raw material, payment for such clandestine clearance by
the department, contradictory and devoid of merits. On one hand, the Appellant is trying to
contest the issue on the ground that impugned goods mentioned m the job work invoices
were manufactured on behalf of small manufacturers and cleared to them on job work
basis, whereas, on the other hand, it has been argued that evidences for transportation,
purchase of excess raw material and payment for such goods have not been furnished by
the department. When the Appellant has never denied the manufacture and clearance of
impugned goods under the job work invoices, and also, as these transactions have been
duly recorded in its fmahcial records, no further evidence of transportation, purchase of
excess raw materials, payment etc. is required. Accordingly, the argument made by the
_y-‘ Hant in this regard is also unsustainable. ' '
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Appeat No: V2/140/RAM 2021

83  The Appellant has relied upon several judgments in support of its above argument.
I have gone through these judgments and find that facts and circumstances in none of these
judgments are similar to the present case. In majority of these cases, the clandestine
clearance was alleged on the basis of third-party documents, transporter’s documents,
kachha challans, loose sheets etc. recovered during the search proceedings. In some of the
cases, ‘it.was observed by the Appellate Authorities that the clandestine manufacture of the
goods could not be proved by the department. Whereas, in the bresent case, for demanding
duty, the department has mainly relied upon the job work invoices prepared by Appellant
itself and dﬁly recorded in its financial statements, and, not on any other documents
recovered from third party or transporters or any other person. Accordingly, I find that
ratio of the case laws relied upon by the Appellant is not squarely applicable in the present
case and is distinguished. |

9. It is contended by the Appellant that as per the provisions of Notiﬁcati(;n_ No. 214/86-
CE dated 25.03.1986, the demand is required to be raised from the principal manufacturer
and not from the job worker. It is also the contention of the Appellant that only due to
procedural lapse at the job worker’s end or at principal manufacturef’s end, it cannot be
presumed or alleged that the goods were cleared clandestinely. The Appellant further
argued that the demand has been raised only on presumption and assumption basis and law
does not support such presumption and assumption for demand. It was further contended
that due to procedural lapse at the job worker’s end or at principal manufacturer’s e:id, it
cannot be presumed or alleged that the goods were cleared clandestinely. The Appellant

has also relied upon various judgments in its support.

9.1  As already discussed, the Appellant has not been able to provide details of any
party who entrusted the job work to it. Further, the Appellant has not furnished name of the
party to whom the goods were cleared after the so-called job work. Despite sufficient
opportunities provided, while during the course of audit, adjudication of the SCN or during
the present proceedings, the Appellant has failed to substantiate its claim that the goods
mentioned in the job work invoices were manufactured on behalf of other parties on job
work basis. Thus, the Appellant has not been able to prove even the existence of any
principal manufacturer in the case. The contentions made in this regard is devoid of merit.
The only conclusion that could be derived from the act of the Appellant i.e. issuance of job
work invoices showing clearance of dutiable finished goods without payment of duty and
not providing any documents in support of such clearances on job. work basis, is that it had
cleared ﬁn_i_shed goods in the guise of job work and evaded the payment of central excise
duty. Accordingly, I find the contention of the Appellant that the demand is raised on

presumption and assumption basis is also devoid of merits.

9.2 As there is no presumption and assumption by the department while demanding
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duty from the Appellant, the-fatio of the judgments“relied upon by the Appellant is not

applicable in the facts and circumstances of the present case.

10. It is further contended by the Appellant that the value to compute the duty has been
taken from the Balance Sheet/ Profit & Loss Account where it is declared as “job work
income” and, since the amount is already declared under one of the statutory record, the
allegation of suppression cannot be made and extended period cannot be invoked. The
Appellant has relied upon following case laws:-

(a) Mega Trends Advertising L.td Vs. CCE

(b) GAC Shipping (India) P. Ltd Vs. CCE -2017(49)STR 242(Tri.Bang.).

10.1. 1 find that the argument made by the Appellant is factually incorrect. As evident
from the SCN and impugned order, the Appellant has not been able to prove that the
transactions recorded as “job work income” in its financial records, were pertaining to any
legitimate job work activities, carried out on behalf of other parties. Accordingly, the value
for calculation of duty was determined in terms of provisions of Rule 4 of the valuation
rules” i.e., based on the value of such goods sold by the Appellant for delivery at any other
time nearest to the time of removal of the goods cleared in the guise of job work. Since the

entry made in the relevant financial records was misleading, it was a clear case of

- suppression with intent to evade payment duty and hence, the extended period has been

rightly invoked in the present case. I also find that the judgments relied upon by the

Appetlant are also distinguishable from the facts and circumstances of the present case.

10.2. In view of the above, I find that the central excise duty has been rightly demanded
and confirmed along with interest from the Appellant.

11.  The Appellant has contended that penalty under Section 11AC of the Act was not
imposable as it was under strong and reasonable belief that exemption under Notification
No. 214/86-CE dated 25.03.1986, was available to it and there was no malafide intention

ot suppression on its part. Reliance was placed on the decisions given in the case of Usha

Udyog Vs. CCE -2001(136) ELT 103 1(Tr1 Del.).

111 In the present case, since invocation of extended period of limitation on the
grounds of suppression of facts has been upheld in para supra, penalty under Section 11AC
of the Act is mandatory, as has been held by the Hon’ble Supreme Court in the case of
Rajasthan Spinning & Weaving Mills reported as 2009 (238) EL.T. 3 (S.C.), wherein it is
held that when there are ingredients for invoking extended period of limitation for demand
of duty imposition of penalty under Section 11AC is mandatory. The ratio of the said
applies to the facts of the present case. I, therefore uphold penalty of Rs.

sed under Section 1 1AC of the Act.
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12.  In view of above, I uphold the impugned order and reject the appeal filed by the :
Appeliant. e

13.  onficepal gRI Gold! 718 SiUld B FUeRT SWiad addd fsa S|
13.  The appeal filed by the Appellant is disposed off as above.
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