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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

srfferemafaufard &1 =M Td U /Name & Address of the Appeilant & Respondent :-

M/s. Vipulbhai Jasmatbhai Jodhani, Keshri Nandan, Gundala Raad,
Ganeshnagar, Gondal, Rajkot-360311
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&x;%r, person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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. The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2»d Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 o
Central Excise (Appeal) Rules, 2001 and shall be accom anied a%amst one which at least should e
accompanied b a  fee of Rs. 1,000/- Rs.50007/-, Rs.1 ,OOOé— where amount of duty
d_emand{)mteresgé).enalty/refund is L}l%)to_ 5 tac.’5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where
the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a _copy of the order appealed against (one of which shall be certified ccg)%g and _ should be
sccompanied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
s. 5 Lakhs or )Iess, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
@han five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
bmanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank drait in favour of the
ksistant Registrar of the bench of nominated Public Sector Bank of the place where.the bench of Tribunal i3
Jtuated. / Application made for grant of stay shail be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and tEthA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 a:
prescribed under Rule 9 (21‘11 &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certifiec
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deput:
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is alsc
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lic
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penaity alone is in dispute, provided the amount of pre-deposit payable would be subject to «
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i1) amount of erroneous Cenvat Credit taken; )

ii1) amount tiayable under Rule 6 of the Cenvat Credit Rules L

- provided further that the provisions of this Section shall not atxgpl to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 1
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A revision %pplica/tion lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi

110007, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factors

or from one warehouse to another during the eourse of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of €xcise on goods exported to any country or territory outside India of on .excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outsideIndia export to Nepal or Bhutan, without paym/ent of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
oi this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shéll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excisc
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Ap eaF It should also be¢
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnl:g)ed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees Onc¢
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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/ In case,if the order covers variousnumbers of order- in Ori , fee for each O.I1.O. should be tgaid in
the aforesaid manner, notwithstanding the fact that the one apgeal to the Ap{)(e,llant,T,rxbunal or the one
ﬁpplig%t}or% toet}ilc%l Cenfral Govt. As the Case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of
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Omne copy of application or OAI.O( as_the case ma)gbe, and the order of the adjudicatjnglauthority shall bear «
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excisc
and Service Appellate Tribunal (Procedure) Rules, 1982.

B S s S S VNN R g SR TR, SERMLESTL e

www.cbec.% : d S . )
For the elaborate, detailed and latest {xrovxsmns relating to filing of appeal to the higher appellate authority, the

ppellant may refer to the Departmental website www.c ec.gov.imn
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3 3T /ORDER-IN-APPEAL

M/s Vipulbhai Jashamatbhai- Jodhani, Keshri Nandan, Gundala
Road, . Ganeshnagar, Gondal-360 311 has filed appeal No.
V2/94/RAJ/2022 against Order-in-Original No. 50/AC/NS/2021-22
dated 29.03.2022 (hereinafter referred to as ‘impugned order’) passed by
the Assistant Commissioner, Central Excise & CGST, Division-II, Rajkot

(hereinafter referred to as ‘the adjudicating authority’)

2. Briefly stated, the facts of the case are that as per data received from’
the Income Tax department, the appellant appeared to have received
various amounts as consideration for providing taxable service during the
period 2014-15. It appeared that the appellant had not obtained Service
tax registration and did not pay service tax. Therefore, a show cause notice
dated 25.09.2020 was issued to the appellant demanding service tax of
Rs.9,78,855/- and proposing penalty under Sections 77 and 78 of the
Finance Act, 1994. The adjudicating authority, by the impugned order,
had confirmed the demand along with interest under Section 75 of the
Finance Act 1994. The adjudicating authority imposed penalty of
Rs.9,78,855/- under Section 78 of the Finance Act 1994, Rs.10,000/-
under Section 77(1)(a), Rs.10,000/- under Section 77(1)(c) and and
Rs.10,000/- under Section 77(2) of the Finance Act, 1994.

3.1 Being aggrieved, the appellant filed the present appeal wherein they,
inter alia, submitted that he had earned income from doing job work of
diamond cutting and polishing and the same is exempted from service tax
vide Notification No0.25/212-ST dated 20.06.2012. The appellant
submitted that the adjudicating authority has failed to consider the
documents and clarification submitted by him vide reply dated 21.10.2020

through e-mail.

4. éhartered Accountant Chirag Arvindbhai Balani appeared for
personal hearing on 09.11.2022 and reiterated the submissions made in
the appeal. He submitted that the appellant is a job worker for cutting and
polishing of diamonds. Chartered Accountant certificate and the invoices
in this regard are attached with the appeal. They had replied to the show
cause notice vide their email dated 21.10.2020, but the lower authority
has not taken its cognizance and passed ex-parte order leading to gross
miscarriage of justicé. As they are not providing any taxable service, he
requested to set aside the Order-in-original.

i
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9. I have carefully gone through the facts of the case, the impugngd
order and the submissions made in the appeal memorandum as well at
the time of personal hearing. The moot question to be answered is whether

‘the demand confirmed by the adjudicating authority is legal and proper.

6. [ find that the adjudicating authority has confirmed demand without
having any evidence of appellant providing taxable service. It is observed
that no investigation was carried out before issuing the show cause notice.
As per the impugned order, the appellant was asked to produce documents
vide letter dated 22.09.2020 and the show cause notice was issued on
25.09.2020 leaving a period of just two days for the appellant to produce
documents. Further, the reply submitted by the appellant through email
was also not considered while passing the order. On the other hand, the
appellant submitted certificate from Chartered Accountant and copies of
invoices issued, ledger account and profit and loss account in support of
their claim that the income earned is from job work of diamond cutting
and polishing. I find that job work in relation to cut and polished diamonds
and gemstones is exempted vide Sr.No.30(b) of Notification No.25/2012-
ST dated 20.06.2012 which reads, as it stood at the relevant time, as

under:

“30. Carrying out an intermediate production process as job work in relation fto -
(a) agriculture, printing or textile processing,

(b) cut and polished diamonds and gemstones; or plain and studded jewellery bf gold
and other precious metals, falling under Chapter 71 of the Central Excise Tariff Act, 1985
(5 0f 1986),

(c) any goods on which appropriate duty is payable by the principal manufacturer; or

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder
coating, painting including spray painting or auto black, during the course of manufacture
of parts of cycles or sewing machines upto an aggregate value of taxable service of the
specified processes of one hundred and fifty lakh rupees in a financial year subject to the
condition that such aggregate value had not exceeded one hundred and fifty lakh rupees
during the preceding financial year: "

From the above, it is evident that the income earned from job work of cut
and polished diamonds and gemstones is exempted from service tax. There
is no evidence brought on record to prove that the income earned by the
appellant is other than from job work of cut and polished diamonds and
gemstones and hence taxable. Therefore, I hold that the impugned order,
confirming demand of service tax and imposition of penalty, is not

sustainable.

7. In view of above discussions, I set aside the impugned order and

allow the appeal filed by the appellant.
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B The appeal filed by the Appellant is disposed off as above

et [ Attested
* (@ @ Rig/ SHIV PRATAP SINGH)
Superintendent ST (3fUTe)/Commissioner (Appeals)
Central GST (Appeals)
Sy R.P.A.D. Rajkot
Hary, To
A fageryE SremawT S

\ M /s Vipulbhai Jashamatbhai Jodhani,
P T e e s, : Keshri Nandan, Gundala Road,
TR, TST-360 311 Ganeshnagar, Gondal-360 311
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