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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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For an apB&al to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal againat this order shall lie
before the Tribunatl on peyment of 10% of the m demanded where duty or dqgr and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :
Under Ceniral Excise and Service Tax, "Duty Demanded” shall include :

i) amount determined under Section 11 D;

i1 . amount of erroneous Cenvat Credit taken;

i) amount payable under Rule 6 of the Cenvat Credit Rules
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:: WA &N / ORDER-IN-APPEAL ;;

M. -Anil Prablashanier Purekier Bhevwegar-thersinafiorweforned 0 as
“Appellant”) has filed the present Appeal against Order-in-Original No.
1073/SERVICE TAX/DEMAND/2021-22 dated 30.03.2022 (hereinafter referred to
as ‘impugned order’) passed by the Assistant Commissioner, Central GST
Division, Bhavriagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. Tht_e facts of the‘case, in brief, are that the Income Tax Departrnent
shared the third party information/ data based on Income Tax Returns/ 26AS of
the Appellant for the year 2015-16. Letter dated 10.02.2021 was issued by the
Jurisdictional Range Superintendent request'ing the Appellant to provide
information/documents viz. copies of |.T. Returns, Form 26AS, Balance Sheet
(in_cluding P&l Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-2017). However, no reply
was received from the Appellant. o

3. In absence of data/information, a Show Cause Notice dated 23.03.2021
was issued to the Appellént demanding Service Tax including cess to the tune of
Rs. 1,94,089/-. under Section 73(1) of the Act by invoking extended period of 5
years alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under $ection 77(1)(a), 5’8, 77(2) and 77(1)(c) of the Act upon
the Appellant. '

4. ' The above Show Cause Notice was édjudicated by the adjudicating
authority vide the impdgned order confirming Service Tax demand of Rs.

1,94,089/- under Section 73(1) along with interest under Section 75 of the Act

and imposing penalty of Rs. 1,94,089/- under Section 78 and penalty of Rs.

5,000/ each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below:

(i)  The Show Cause Notice is hit by limitation as there was fraud, cotlusion or
wilful misstatement. The commission income on receipt basis was below
threshold limit of Rs. 10 Lakh and he was not required to pay Service Tax and
hence nat registered himself under the Service Tax. They retied on the case of
Apéx Electricals (P) Ltd. V UQI-1992 (61) ELT 413 (Guj.), Pahwa Chemicals P.
Ltd. V. CCE Delhi- 2005 (189) ELT 257 (5.C.), NRC Ltd. Vs. CCE, Thane-I- 2007 (5)
STR 308 (Tri.-Mum), Vir Teja Roadlines Vs. Commissioner of C.Ex. Ahmedabad-
2012 (27) STR 290 (Tri.-Ahmd.). That he is entitled to avail benefit of threshold
rodisait of Rs. 10 Lakhs as per Notification No. 33/2012 dated 20.06.2012 but the

> has not been considered in the impugned order.
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6. Personal hearing in the matter was held on 23.12,2022. CA Pramod A Shah
" appeared for personal hearing and reiterated the submissions in the appeal. ’He
submitted that the appellant was maintaining accounts on actual basis as per
which his turnover was below threshold limit of Rs. 10 lakhs. _However, on
accrual basis the turnover crossed the limit to Rs. 13 lakhs in one F.Y. The .
appellant had acted on bonafide belief that he was not liable to pay Service Tax.
In the absence of any deliberate suppression, misstatement or fraud, extended
period cannot be invoked. Even, otherwise on merits Adjudicating Authority
should have granted benefit of threshold exemption, instead of taxing the entire
turnover. He requested to set aside the Order-in-Original and to allow the -
appeal.

7. | have c'arefully. gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
_in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issué'd without verif'ying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax def:artment and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order i'n absence of documentary evidences. | '

9. As per contention of the Appellant, they are eligible for .benefit of

threshold exemption of Rs. 10 Lakh as per Notification No. 33/2012-Service Tax
dated 20.06.2012. The Appellant submitted the copy of balance sheet and
Income Tax return for the year 2014-15 and as per which the total income
earned by the Appellant was Rs. 9,71,886/-, The Appellant earned total
commission income of Rs. 13,38,548/- during the year 2015-16. Therefore, the
"appellant is eligible for threshold limit of Rs. 10 Lakh under Notification No.
33/2012-Service Tax dated 20.06.2012. Hence, | find force in the arguments
advanced by them and accordingly’l allow the said benefit to them.

10. It is the contention of the Appellant that the demand is hit by limitation - -
since the Show Cause Notice was issued on 23.03.2021 for the period 261 5-16.
On tﬁis, I find that the period covered under the Show Cause Notice is from
2015-16 and the Show Cause Notice was issued on 23.03.2021. In this regard, !
find that as per prov.iso to Section 73(1) of Finance Act, 1994, where any. service
tax has not been levied or paid or has been short-levied or short-paid or
erroneousty refunded by reason of -

(a) Fraud; or
(b) Collusion; or
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- (¢} Wilfil mis-statement; or

(d) Suppression of facts or

B IR LR R LT SRR R T

W Wl o o
(e) Contravention of any of the provisions of this Chapter or the rules made
thereunder with intent to evade payment of service tax,

show cause notice is required to be served within five years from the relevant
date.

10.1 As per Section 73(6) of Finance Act, 1994 ‘relevant date’ means-
6) For the purposes of this section, “relevant date” means, —

“(r) in the case of taxable service in respect of which service tax has
not been levied or paid or has been short levied or short-paid —

(a) where under the rules made under this Chapter, a periodical return,
showing particulars of service tax paid during the period to which the said
return relates, is to be filed by an assessee, the date on which such return is
so filed;

S (b) where no periodical return as aforesaid is ﬁled the last date on
. L which such return is to be filed under the sald rules;

(c) inany other case, the date on which the service tax is to be paid
under this Chapter or the rules made thereunder;

(i)  in a case where the service tax is provisionally assessed under this
Chapter or the rules made thereunder, the date of adjustment of the
service tax after the fmal assessment thereof;

(iii) - in a case where any sumn, relatin j to service tax, has erroneously
been refunded, the date of such refund.}”

In the present case, -the appellant has not filed any return and hence the
relevant date is the last date on which such return was required to be filed.- For
the period from April 2015 to March 2016 the ST-3 return for the said period was
required to be filed by 25% of April 201 6. As such, the show cause notice was
’ 're_quired to be served latest by 24% of April 2021, but in the present case notice
was served on 23.03.2021 and hence the demand for the period from April 2014
to September 2014 is not hit by limitation of time under Section 73 ibid.

10.2 As regarding the 'contention of the appellant that demand is time barred
as there is no suppression of facts etc., | find that once the threshold limit is
crossed, every assessee is required to get registration and pay the Service Tax.
Undoubtedly, the Appellant has abused the facility of self-assessment provided
under Section 70, which directs that every person liable to pay the Service Tax
shall himself assess the tax due on the services provided by him and .shall'furnish
the periodical returns as préscribed. Thus, the afore mentioned statutory
_provisions of service tax cast an obligation upon the Appellant to’ get
registration, to pay service tax, and to file proper periodical returns. All these
acts narrated above go to show that the Appellant did not discharge the
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' providing services and if he is not sure about the taxability of his services, he
could have asked the Service Tax authority for guidance. Hence, it is obvious
that the Appellant has not obtained Service Tax regisiration with an ulterior
motive to evade payment of Service Tax. Not only they have. not filed ahy 5T-3
returns during the period under question, they have also neither replied nor
submitted any documents in response to the letter dated 10.02.2021 and email
of the Range Superintendent. Such acts amount to positive act of suppression on
part of the Appellant. Unless a return is filed under Service Tax, the figures
recorded in their books of accounts and declared before the Incoﬁe Tax
authority are not acceséiblé to the Service Tax authority. Income Tax
department and Central Excise & Service Tax department are both separate and
independent entity and lower authority cannot access data of Income Tax
Department unless the Income Tax Department provides the data to the Central
" Excise & Service Tax departrﬁent on case to case basis. Had inquiry not been
conducted by the department, the violation and contravention of law by the
appellant,would' not have come to the notice of the department. Hence the
extended period of limitation has been correctly invoked. Further, as per THE |
TAXATION AND OTHER -LAWS (RELAXATION AND AMENDMENT OF CERTAIN
PROVISIONS) ACT, 2020, where any time-limit has been specified in, or
prescribed or notified under, the specified Act which falls during the period from
the 20th day of March, 2020 to the 31st day of December, 2020, the time-limit
stand ‘extended to the 31st day of March, 2021. The Show Cause Notice in the -
instant case was issued on '23.03.2021 and hence, | of the considered view that
the demand for the period 2015-16 is well within the period prescribed under
Section 73(1) covering the period of 5 years.

11.  Thus, | hold that the demand for 201 5-16 has been made within timé limit
Jand is rightly confirmed alongwith interest, barring the modification at para 9
supra. | also hold that the adjudicating authority has rightly imposed liability to
penalty under Section 78, 77(2), f}7(1)(c), and 77(1)(a) of the Act. | direct the
- Adjudicating Authority to re-calculate the Séwice Tax amount after granting -
benefit of threshold exemption within 30 days from the date of receipt of this
order and communicate the same to the Appellant. The penalt)) under Section 78
of the Act will be equal to the Service Tax so re-calculated by the Adjudicating
Authority. However, | extend the benefit of reduce penalty as envisaged under
second proviso to Section 78 of the Act subject to adherence to the conditions
enumerated therein and payment within the period stipulated therein.
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13. . The appeal filed by Appellant is partially allowed and disposed off as

above. Faa / Attested
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