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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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(hereinafter referred to as “Appellant”) has 'f'ilé.d the presenf Appeal agaihst

Appeal No: ¥2/88/BYR/2022

Order-in-Original No. 101/AC/HG/BVR-2/21-22 dated 04.03.2022 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner,_Central
GST Division-2, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

'2.' The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS of
the Appellant. Letter dated 13.08.2020 was issued by the Jurisdictional Range
Superintendent réquestihg the Appellant to provide informatiohldocuments viz.
copies of |.T. Returns, Form 26AS, Balance Sheet (includihg P&L. Account), VAT/
Sales Tax Returns, Annual Bank Statement, Contracts/ Agreements entered with
the persons to whom services provided etc. for the Financial year 2015-16 &
2016-17. However, no reply was received from the Appellant.

3. In absence of data/information, a Show Cause Notice dated 28.09.2020
was issued to the Appellant demanding Service Tax including cess to the tune of
Rs. 4,75,133/- under Section 73(1) of the Act' by invoking extended period of 5

years alongwith interest under Section 75 of the Act. It was also proposed to

impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon
the Appellant. |

4, The adjudicating authority vide the impt}gned order confirmed Service
Tax demand of Rs. 4,75,133/- under Section 73(1) along with interest under
Section 75 of the Act and imposing penalty of Rs. 4,75,133/- under Section 78
and penalty of Rs. 5,000/- each under Section 77(1)(a) and 77(2) of the Act.

5.. Being aggrieved, the Appellant has preferred the presen‘t appeal on

various grounds as stated below:

(i) The impugned order is not proper, legal and tenable since the
Adjudicating Authority has not considered the defense reply dated 19.10.2020
and personal hearing on 08.02.2022; They have submitted copies of Income Tax
Returns, Form 26AS, Balance-sheet and profit & loss account for the relevant
years alongwith defense reply. They are engaged in the business of cutting and

polishing of diamonds.

(i)  During the course of personal hearing, it' was urged that they are very

small business entrepreneur engaged in the job-work activity of cutting and

polishing of diamond which is exempted under Notification No. 25/2012-Service

Tax dated 20.06.2012 Sr. No. 30 (ii) {b) and also submitted CA certificate.

The impugned order needs to be set aside as they were engaged in the
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job work activity which is exempted. The have submitted a copy of UDYAM
Registration Certificate No. UDYAM-GJ-05-0017838. ' R

. (iv) The Adjudicating Mthority in Ol0s No. 117, 115, 116, 09 and
118/AC/HG/BVR-2/21-22 dated 15.03.2022 has dropped the proceedings against |
Sim]'lar type of business by grantling-the benefit of Notification No. 25/2012-
Service Tax dated 20.06.2012 and hence the impugned order pasked by him is

" prejudice in nature.

6.  Personal hearing in the matter was held on 23.12.2022. Advocate Shri

‘ Mitul A. Kanaiya appeared for per_s-ohal hearing and reiterated the submissions in
‘the appeal. He submitted that the abpella‘nt is a job worker for polishing of -
diamonds. He has produced balance sheets and ledger account in this regard.
Therefore, he requested to set aside the Order-ln-Olriginal.

7. I have carefully gone through the case records, _impugned order and
appeal memorandum filed by the Appellant. { find that the issue to be decided
“in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appeflant as the same had been issued only

‘on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order. . ’

9. 1 find that the main issue that is to be decided in the instant case is -
whether the services provided by the Appellant is taxable under Service Tax or
otherwise. On going through the impugned orde'r, it has been held by the
Adjudicating Authority that the services provided by the Appellant is a taxable
service in absence of documentary evidences related to their business/ work as

job worker of diamonds.

10. Now, as per the contention of the Appellant, whether activity carried out

by them is covered under Notification No.25/2012-Service Tax dated 20.06.2012

and as to whether the amount received for providing the services is taxable, or
. otherwise. | “

11. | find from the copy of Ledger and the samp}e copy of Invoices issued by
the Appellant to M/s. Ashokbhai Maganbhai Katariya, Nareshbhai éabubhai Ahir,
Panchabhai Bhimabhai Makwana and Pravinbhai Valabhai Ahir that during the
relevant period the Appellant was engaged in job work services of c'uti.:ing and '
polishing of diamonds supplied 'by the above mentioned persons. On perusat of
copies of the relevant documehts, the amount (incbme) received as
consideration by the Appellant for the activity carried out by them is of working

< : .
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issued by Appellant to their Customers.

| Taluka: Mahuva, Dist. Bhavnagar, AIR-1, TT: T, AF: AgAT,

5 Appeal No: ¥2/88/BYR/2022

upon Rough diamonds / gem stones supplied by the customers. There is mention
of 'date,

uantity of diamonds in carats, rate per carats, and amount in the bill

12. The .relevant clause 30(ii) (b) of Notification No.25/2012-5T dated
20.06.2012, whith exempts certain taxable services from the whole of the

-Service tax leviable thereon under section 668 of the said Act, is reproduced
. below: '

“30. Services by way of carrying out an intermedidte production
process as job work in relation to -

(i1) any intermediate production process as job work not amountlng to
manufacture or production in relation to -

{b) cut and. polished diamonds and gemstones; or plain and studded
Jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tarlff Act, 1985 (5 of 1986};

@..." _ .
13.  In'view of the above discussion, | find that the Appellant has carried out

an activity (service) and has received certain amounts/income (consideration) I;y
providing services by way of carrying out services of job work of cutting and

- polishing of Diamonds / gemstories. The said service provided by the Appellant

though a taxable service, is fully exempt from Service Tax as the same clearly
falls under clause (i1} (b) of Entry No. 30 of the Notification No.25/2012-ST dated
20. 06 2012. Hence, the Appellant is not liable to pay any service tax for the
service rendered by himand | hold accordlngly

14. In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appetlant.

15. mmﬁmaﬁaﬁnémmmmaﬂ%ﬁﬁmm%l

15. The appeal filed by Appellant is disposed off as above.

aaTiaa / Attested
=" (fw o w(smv Pratap Singh)

Superintendent YT (mna)lmmmissioner (Appeals)
" Central GST (Appeals)

By__P A.D. Rajkot .
To, ‘JarH,

M/s. Jadavbhai Vaghabhai Vaniya Seasé avensd o, TR
Khodiyar Nagar-1, At: Bhadroad, A '
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