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Arising out of above mentioned QIO issusd by AdditionaltJoint/Deputy/Assistant Commissionar, Central Excise/ST
/1 GST, Rajkot / Jamnagsr / Gandhidham:

sffumdavad 1A 04 Jal /Name & Address of the Appellant & Respondent :-

M/s. Shri Birju Jagdishbhal Barslys, Cio Jagdishbhal Bachubhai,,Near Shitsla Ma MandirBhavnagar
Mob . No. 9714582228Khodlyar Pan Centre, Ghogha Road,Bhavnagar Mob . No. 9714582228
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Afpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86
the Finance Act, 1994 an appesl lies to: -
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The special bench of Customs, Excise & Service Tex Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all maiters relatmg to classification and valuation.
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Tée apgggl under sub section 2&Aa.nd (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescri under Rule 9 (2) & &gf the Service Tax Rules, 1994 and shalt be accorggamed byac of order
of Commissi Central se or mmlsmona Central Excise {Appeals) {one of which shall be a ce?‘gyﬁed copy)
and copy of the order Ex g - Cornmissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ ce Tax to file the appeal before the Appellate Tribunal.
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For an eal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal sgamst this order shall e
before the Tribunal on p alyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre- deposit payable would be subject o a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, *“Duty Demanded” shall include :
) amount determined under Section 11 D;

i) amount of erToneous Cenvat Credit taken;
1i1) amount le under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not ?gp%o the stay aRphcatmn and appeals

pending before any appellate authority prior to the commencement of ance (No.2) Act, 2014
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In casc of any goods where the loss gecurs in tr: s:t from a fao%tory to & warehouse or to another factory
or from one war ouse, to anot.ggr during the course pmoessmg the goods in a warchouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of éxcise on goods exported to any couniyy or territory outside India of on excisable
matenal sed in the mat;lu cture of the goods which are ed t%y any ccnuntr?r or territory outside India.

Ll BT URe & a1 e 1 A Fafa m T e
In case o% rtoft?ligutsndc IndxaaEr:ort to N or Bhutan, without p?vn{ent of duty.

mﬂ m%&‘ﬁ ﬁlﬂﬁﬁ;ﬁ%ﬁ%ﬂw 100 $m§%ﬂmm$mwm§?ﬁq§:§§ﬁ

‘W I
C.l'ed.lt of any duty alfowed to be utilized to 8 ent of excise duty on final products under the ions
of this Act or r.hgy Rules made there under su og er 19 assed tyCommmm'gner ;peals?ron orp , the
date appointed under Sec. 109 of the Fmanoe (No.2) Act,

FRIad A3 Bt & HfaG IO U1 EA-8 B, I B} Fiw gwed a;a(a{tna)ﬁmaaﬂzool asﬁungassimfaﬁﬁﬁgg
2, 39 R S YU F 3 %%Waﬁmmlms«mﬂ%m 7 anfim adw @ ) ofat dow
gﬁa aﬁ'@t Gmw&rmﬁw 1944 ) 47 95-EE & dgd wﬂalawﬂasmcﬁ IR R IR6

ofd
The above lication shall be made in d m orm No. EA-8 as specified under Rule 9 of Central Excme
(Agge cals) Rules, 2001 withun 3 months e te on which the order sought to be ageinst
umcated and shall be accom two c opies cach of the QIO and Order-In- i should also be
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Appeal No: GAPPL/COM/STP/1686/2022

/ ORDER-IN-APPEAL :;
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78/SERVICE TAX/DEMAND/2022-23 dated 16.04.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 24.07.2020 was issued,
physically as well as through email, by the Jurisdictional Range Superintendent
requesting the Appellant to provide information/documents viz. copies of LT.
Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax
Returns, Annual Bank Statement, Contracts/ Agreements entered with the
persons to whom services provided etc. for the Financial year 2014-15 to 2017-18
(upto June-2017). However, no reply was received from the Appellarft.

3. In absence of data/information, a Show Cause Notice dated 21.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
2,28,375/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Sedbn 75 of the Act. It was also proposed
to impose penalties under Section 77(1){a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant. |

4. The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Service Tax demand of Rs.
2,28,375/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 2,28,375/- under Section 78 of the Act, imposed penalty
of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that he was doing masonry work in smatll scate basis during 2015-
16 and had constructed a residential unit which is exempted by way of clause

-14(b} of the Notification No. 25/2012-Service Tax dated 20.06.2012.

6. The matter was posted for hearing on 23.12.2022. Shri Kaushik Jagad, CA
appeared for personal hearing and reiterated the submissions in the appeal. He
submitted that the service of a single residential unit constructed by the
appellant is exempt under Notification No. 25/2012-Service Tax dated
20.06.2012 Sr. No. 14(b). Therefore, he requested to set aside the Order-In-
Original. . '

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
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been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order.

8. 1 find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under Notification
- N0.25/2012-Service Tax dated 20.06.2012 and as to whether the amount
received for providing the services is taxable, or otherwise. On verification of
Form 26AS for the year 2015-16, it is found that the Appellant has not received
any consideration during the said period. On perusal of Income Tax Return for
the year 2015-16, it is found that the Appellant has declared sale of services to
the tune of Rs. 15,75,000/- at Part A-P&L. The Appellant declared salaries and
wages as Rs. 72,000/-. Further, the Appellant also declared labour work
expenses as Rs. 5,40,200/- under Sr. No. 38 of Part A-P&L. In books of account
submitted to the Income Tax Department, the nature of business is shown as
private construction- contractors-others. The Appellant has produced the copy
of contract agreement entered into with Shri Kishorsinh Lakhdhirsinh Gohil,
residing at Shivpark, Plot No.1734/2, Bhavnagar under which it has been
mentioned that the Appellant was engaged by him for construction of his
residential unit at address given above for consideration of Rs. 15,75,000/-. The
said construction was carried out between 15.04.2014 to 14.05.2015 by the
Appellant. Therefore, | find that the Appellant is engaged in civil contract work
of a single residential unit which is exempted by way of Notification No.
25/2012-Service Tax dated 20.06.2012 as re-produced below:

“14. Services by way of construction, erection, commissioning, or
installation of original works pertaining to,-

(@) ...;

Explanation.-....

(b) a single residential unit otherwise than as a part of a residential
complex;

) ....;

(ca) ...

(i) -..;

(i) ...

(d) ....; or

(el ....;
Thus, | find force in the argument advanced by the Appellant and therefore, the
services provided by him is exempt and not liable to Service Tax.
11.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
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12. mmﬁﬁﬁmmﬁmmmﬂMW% |
- 1._ The appeal filed by Appellant is dlsposed off as above.
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(R warr f§)/(Shiv Pratap Singh),
IGwT () Commissioner (Appeals)
By R.P.A.D.
TO, Wﬁ,

M/s. Birju Jagdishbhai Baraiya, C/o
Jagdishbhai Bachubhai, Near:
Shitala Ma Mandir, Khodiyar Pan
Centre, Ghogha Road, Bhavnagar.
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