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= 3rdYer_3WANT / ORDER-IN-APPEAL ::

/s.‘ Dipshang Nagjibhai Chudasama. Bhavnaga )3
“as “Appellant”) has filed the present Appeal against Ordef-in-Original No.
243/SERVICE TAX/DEMAND/2022-23 dated 24.05.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 20.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(i'ncluding P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreéments entered with the persons to whom services provided etc.
for the Financlal year 2014-15 to 2017-18 (upto June-2017). However, no reply
was receive;d from the Ap;;el{ant. |

3.  .In absence of data/information, a Show Cause Notice dated 18.08.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
2,26,601/- under Section '73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. it was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appel{ant._

4. The above Show Cause Notice was adjudicated by the adjudicating'
authority vide the impugned order who confirmed Service Tax demand of Rs.
2,26,601/- under Section 73(1) along with interest under Section 75 of the Act,
im'posed penalty of Rs. 2,26,601/~ under Section 78 of the Act, imposed penalty
of Rs. 5,000/- each under Section T7{1)(a), 77(2) and 77(1)(c) of the Act.

5. Bein§ aggrieved, the Appellant has preferred the present appeal on
r various grounds that he is engaged in the busihess of trading of cement and
allied material in the name and style Dharti Enterprise having Gujarat VAT
registration No. 24141100616. The demand is raised for difference in so called
taxable valué as per Service Tax return filed and as per books is not covered
under Service Tax and not liabte to Service Tax. The Show Cause Notice is time
bari'ed, no personal hearing given, no suppression of facts, frad etc.

6. The ma-tter was poﬁted for hearing on 28.12.2022. Shri Bhavesh Purohit,
Advotate appeared for personal hearing and handed over a set of additional
written submissions with supporting documents. He reiterated the submissions
made therein and those in the appeal. He submitted that the Adjudicating

. @/ . Page 3of 6.
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towards provision of service. In this regard he referred to the audit report,

o ledger and discount sample invoices attached with his submissions. He also

referred to the CESTAT order in case of Reliance Communications Ltd. - 2008-
TM-30438-CESTAT-Mumbai. In view of the same he requested to set aside the

Order-in-Original.

. 6.1 In additional written submission handed over at the time of personal
hearing, the Appellant submitted that the demand on Rs. 18,33,344/- is nothing
but the amount of Incentive scheme, scheme rebate and cash discount income
received on cement trading activities for sales target achieved.

7. | have carefully gone through the case records, 1mpugned order and
appeal memorandum filed by the Appeilant. | find that Shaw Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the
demand of Service Tax. On verification of Annual Report for the year 2014-15, it
is found that under Form No. 3CD, column No. 10, the nature of business has-
been mentioned as sector-trading and sub-sector-retailers. The value on which
demand has been raised is (i) incentive scheme- Rs. 14,47,296/- (ii} Scheme
rebate - Rs. 3,83,518/- and (iii) Cash discount income - Rs. 2,530/- total Rs.
18,33,344/-. The said discounts have been mentioned in the copies of invoices
submitted by the Appellant. The Appellant has also submitted copies of discount
ledgers and credit note ledgers which denotes the discounts given by the
manufacturers to the Appellant relating to sale of goods. Thus, all these
incentive/discount are related to sale of goods and no service element is present

in such transactions.

8. i find that in the course of business granting of discount either in the form
of trade discount or cash .discount is normally seen to encourage the
customers/retailers to settle the amount in time and to purchase in huge
quantity. The manufacturer may grant discount to their dealers in course of
purchase. In addition to discounts, incentives may also be granted if the target
fixed is exceeded. Such discounts/ incentives will not form part of assessable
value for levying Service Tax and hence no Service Tax is leviable on such
discounts/ incentives. My views confirmed by Hon’ble CESTAT, Mumbai in the
case of Group M Media India Pvt. Ltd and Others Vs. Commissioner of Centrat
Excise relying upon the decision in the caﬁe of Gray World Wide India Pvt. Ltd.
vides final order No. A/1337-1338/2014-WZB/C-1(CSTB) dated July 30, 2014
reported at 2015 (37) S.T.R. 597 (Tri. - Mumbai), wheréin it was held that
Service tax is not leviable on these amounts inasmuch as these are either

ﬁ"y | ) Page 4 of &
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incentives or accounting adjustments and not consideration for any services
rendered.

the Act as under:

“Service means any activity carried out by a person for another for

consideration, and Includes a declared service, but shall not include-

(a) An activity which constitute merely-

(i) A transfer of title in goods or immovable property, by way of sale, gift or in
any other manner; or ' - '

(#i).... -
(i) ....”

£

Under Section 668_ of the Act, service tax shall be levied on the value of all
services, other than those service specified in the negative list. Negative list
denotes the list of services on which no service tax is payable under Section 66B
of the Act. As per Section 66D (e), trading of goods is a service specified under
the negative list. Accordingly, on the consideration relating to trading of goods,
no service tax is payable. |

10.  Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
to service tax an activity'needs to qualify as a service first. The term ‘service’ is
defined under Section 65B (44) which specifically excludes an activity of mere
transfer of title in goods by way of sale. Thus, the considerations relating to
trading which is merely buying and selling of the goods is not forming part of
service. Hence, the question of service tax levy on the same does not arise.

11. . In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant. |

12.  Ifeddl gRT &S BLTS A BT FAUeRT SwWied diid & fearemar g |

12,  The appeal filed by Appellant is disposed off as above.

g&ifia / Attested i
e B

Superintendent (frx weng fA®)/(Shiv Pratap Singh),
Central GST (AppealgirJaRT (ardfrer)/Commissioner (Appeals)
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