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Appeal Ho: GAPPL/COM/5TP/1655/2022

s 3
- TN 33N / ORDER-IN-APPEAL ::

T'Appellant”) has filed the present Appeat against Order-in-Original No.

797 /SERVICE TAX/DEMAND/2021-22 dated 23.03.2022 (hereinafter referred to as

‘impugned arder’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority').

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS of
the Appellant for the year 2014-15. Letter dated 15.07.2021 was issued by the
- Jurisdictional 'Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-2017). However, no reply
. was received from-the Appellant.

3 in absence of data/information, a Show Cause Notice dated 10.09.2020
was issued to the Appellant demanding Service Tax including cess to the tune of
Rs. 1,283/- under Section 73(1) of the Act by invoking extended period of 5 years

~ alongwith interest under Section 75 of the Act. It was also proposed to impose
penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the
Appellant.

4.  The above Show Cause. Notice was adjudicated by the adjudicating
authority vide the impugned order confirming Service Tax demand of Rs. 1,283/-
under Section 73(1) along with interest unrler Section 75 of the Act and imposing

. ' penalty of Rs. 1,283/- under Section 78 and penalty of Rs., 5,000/- each under
Section 77(1){(a), 77(2) and 77(1)(c) of the Act.

3. Being aggrieved, the Appellant has preferred the present appeal on
various grounds as stated below:

(i) The Show Cause Notice is hit by limftation as there was fraud, colluswn or
wilful misstatement. Further the Show Cause Notice for the period 2014-15, the
due date of filing the return for first half would be 25.10.2014 and the cut off
date would be 25.10.2019, whereas the Show Cause Notice is issued on
10.09.2020 which is time barred. They were under bonafide belief that activities
of - fabrication, supply and installation of door and window frame made of
atuminium meant for fitment in building ‘which is covered under definition of
waorks contract. That in works contract, Service Tax is payable on 40% of the
- % otal value which is below threshold limit. They were not required to assess and
Pekiister under the Service Tax and they relied on the case of Apex Electricals (P)

\ >
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Ltd. V U0I-1992 (61) ELT 413 (Guj.), Pahwa Chemicals P. Ltd. V. CCE Delhi- 2005 -

(189) ELT 257 (5.C.), NRC Ltd. Vs. CCE, Thane-I- 2007 (5) STR 308 (Tri.-Mum), ¥ir - ‘
Teja Roadlines Vs. Commissioner of C.Ex, Ahmedabad- 2012 (27) STR 290 (Tri.-
Ahmd.). That he is entitled to avail benefit of threshold limit of Rs. 10 Lakhs as
per Notification No. 33/2012 dated 20.06.2012 since the abated value is below

Rs. 10 Lakh.

6. Personal hearing in the matter was held on 23.12.2022. CA Pramod A Shah
appeared for personal hearing and reiterated the submissions in the appeal. He
submitted that the appellant is rendering works contract service for fitting of '

- window frames etc. and was eligible for rebate of '60%, after which his t_axable
value is below the threshold limit of Rs. 10 lakhs. However, Adjudicating
Authority has passed order ex-parte without considéring the eligibie rebate. He
requested to set aside the Order-In-Original and allow the appeal.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appeltant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable
to Service Tax or otherwise. |

8. t find that Show Cause Notice had been issued without verifying any data ]

or nature of services provided by the Appellant as the same had been issued only

on the basis of data received from the Income Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned
_order in absence of documentary evidences. |

9. It is the contention of the Appellant that they are rendering works
contract service for fitting of window frames etc. and is eligible for payment of
Service Tax on 50% of value being service provider. On verification of copies of |
bills submitted by the Appellant, it is observed that they have provided fitting of
aluminum section windows and door with materials to M/s. Modi Organisers,
Bhavnagar. Therefore, { find that they are eligible for abatement as envisaged
under Notification No. 30/2012-Service Tax dated 20.06.2012. The relevant

portion is as under:

Notification No. 30/2012-Service Tax

New Delhi, the 20th June, 2012
“GSR......(E).~In exercise of the powers conferred by sub-section (2) of section
68 of the Finance Act, 1994 (32 of 1994), and in supersession of (i) notification
of the Government of India in the Ministry of Finance (Department of Revenue),
No. 15/2012-Service Tax, dated the 17th March, 2012, published in the Gazette
of India, Extraordinary, Part ll, Section 3, Sub-section (i),vide number G.5.R
213(E), dated the 17th March, 2012, and (ii) notification of the Government of
India in the Ministry of Finance (Department of Revenue), No. 36/2004-Service
Tax, dated the 31st December, 2004, published in the Gazette of India,
Extraordinary, Part Ii, Section 3, Sub-section (i), vide number G.S.R 849 (E), .
dated the 31st December, 2004, except as respects things done or omitted to be
done before such supersession, the Central Government ‘hereby notifies the -
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following taxable services and the extent of service tax payable thereon by the
namely:—
1. The taxable services,—

(A)....

(B) provided or agreed to be provided by any person which is located in a non-
taxable territory and received by any person located in the taxable territory;
(ll) The extent of service tax payable thereon by the person who provides the

service and the person who receives the service for the taxable services
specified in (I} shall be as specified in the following Table, namely:-

person liable to pay service tax for the purposes of the said sub-section,

Table
SI.No. | Description of a service | Percentage Percentage of
: of service tax service tax
payable by the payable by the
' person providing person receiving
_ - | service the service
9. in respect of services = | 50% 50%
provided or agreed to '
be provided in service
portion in execution of
works contract

Therefore, the Appellant is llable to pay Service Tax on 50% of value to service
portion. |

10. | find that the main issue that is to be decided in the instant case is
whether the services provided by the Appeilant is taxable under Service Tax or
otherwise. Now, as per the contention of the Appeliant, they are eligible for
benefit of threshold exemption of Rs. 10 Lakh as per Notification No. 33/2012-
Service Tax dated 20.06.2012. On this, | find that as per Notification No.
3372012, the value of exempted service is to be excluded while deciding the

threshold limit of Rs. 10 _Lakh.' The relevant portion is re-produced below for -

reference:

33/2012-ST, Dated: June 20, 2012

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, ‘

1994 (32 of 1994) (hereinafter referred to as the sald Finance Act), and in supersession
of the Government of india in the Ministry of Finance (Department of Revenue)
notification No. 6/2005-Service Tax, dated the 1st March, 2005, published in the
Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i), vide G.S.R. number
140(E), dated the 1st March, 2005, except as respects things done or omitted to be done
before such supersession, the Central Government, being satisfled that it is necessary in
the public Interest so to do, hereby exempts taxable services of aggregate value not
exceeding ten lakh rupees in any financial year from the whole of the service tax
leviable thereon under section 668 of the sald Finance Act:

Provided that nothing contained in this notification shall apply to,-

)
(i} .
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(A)....

(B) “ageregate value™ means the sum total of value of taxable services charged in the
first consecutive Invoices Issued during a financlal year but does not Include value
charged in Invoices Issued towards such services which are exempt from whole of service
tax leviable thereon under section 66B of the said Finance Act under any other

notification.”

10.1 In the case of hand the total value of service is Rs. 10,381.67. Fdrther, ,
the Appellant is also eligible for benefit of abatement as per Notification No.
24/2012-Service Tax dated 06.06.2012 as amended by Notification No.-11/2014-

‘Service Tax, is as under:

“2A. Determination of value of service portion in the execution of a works contract.-
Subject to the provisions of Section 67, the value of service portion in the execution of
a works contract , referred to in ' clause (h) of section 66E of the Act, shall be _
determined in the following manner, namely:-

(1) Value of service portion in the execution of a works contract shall be equivalent to
the gross amount charged for the works contract less the value of property in goods
transferred in the execution of the said works contract. .

Explanation. - For the purposes of this clause,-

(a) gross amount charged for the works contract shall not include value added tax
or sales tax, as the case may be, paid or payable, if any, on transfer of property in
goods involved in the execution of the said works contract;

(b) value of works contract service shall incu_:de, .
(i)  labour charges for execution of the works;
(i)  amount paid to a sub-contractor for labour and services;
(iii)  charges for planning, designing and architect’s fees; |

(iv)  charges for obtaining on hire or otherwise, machinery and tools used for
the execution of the works contract; '

(v) cost of consumables such as water, electricrty, fuel used in the execution
of the works contract; '

(vi)  cost of establishment of the contractor relatable to supply of labour and
services; )
(vii) other similar expenses relatable to supply of labour and services; and

(viii) profit earned by the service provider relatable to supply of tabour and
services; ‘

(c) Where value added tax or sales tax has been paid or payable on the actual
value of property in gqoods transferred in the executidn of the works t:‘ontmct then,
such value adopted for the purposes of payment of value added tax or sales tax,
shall be taken as the value of property in goods transferred in the execution of the '
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(i) Where the value has not been-determined under clause (i), the person liable to pay
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Al

7.

said works contract for determination -of the value of service portion in the
- execution of works contract under this clause.

tax on the service portion involved in the execution of the works contract shall
determine the service tax payable in the following manner, namely:-

(A) in case of works contracts entered into for execution of original works, service tax

shail be payable on forty per cent. of the total amount charged for the works
contract;

10.2. Therefore, . after- allowing abatement of 60% of total value of Rs.
10,381.67, the taxable value come down again. Therefore, | am of considered
view that in the case on hand the 40% of gross receipts is service portion which is
to be considered as value of taxable services. As per Notification No. 24/2012-
Service Tax read with Notification No. 33/2012-Service Tax, the value of taxable
services i.e. after allowing the abatement provided by the Appellant comes to
below threshold limit of Rs. 10 lakh and hence the Appellant is eligible for the |
benefit of Notification No. 33/2012-Service Tax and is not liable to pay Service
Tax,

11.  Since, the value of taxable service is well below the exemption limit
envisaged under Notification No. 33/2012-Service Tax dated 20.06.2012, the
Appellant is not liable to pay Service Tax. Once the Service Tax is not
sustainable, levy of interest and imposition of penalties is not warranted at all.

12, In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant.

13, orfte g ad @ o T Pvery Suied a0 A Rea S |
13. The appeal filed by Appellant is disposed off as above.
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