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Appeel No: V2/70/BYR/ 2022
2 Wdler e / ORDER-IN-APPEAL ::

M/s. Bharatkumar,  Popatlal Sorathiya .(Prop.: Sitaram..Censtruction),
Palitana (hereinafter referred to as “Appellant”) has filed the present Appeat
against Order-in-Original No. 581/SERVICE TAX/DEMAND/2021-22 dated
16.03.2022 (hereinafter referred to as ‘impugned order’) passed by the Assistant

Commissioner, Central GST, Division, Bhavnagar-1 (hereinafter referred to as |
‘adjudicating authority’). - '

2. Th'e facts of the Case, in brief, are that the Income Tax Department :
sha(ed the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 20.07.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
inf_ormationldocuments viz. copies of 1.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15 to 2017-18 (upto June-2017). However, no reply
was received from the Appellant. ‘

3. In absence of data/information, a show cause notice bearing No. V/15-
896/ST/Demand/ Bharatkumarl2_020;21 dated 18.08.2020 was issued to the
Appellant, demanding Service Tax and cess to the tune of Rs. 5,451/- .u'nder
Section 73(1) of the Finance Act,'1994 '(hereinafter referred to as 'the Act’)
aldngwith interest under Section 75 of the Act. It was also proposed to impose
penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon ‘the
Appellant. '

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 5,451/- undér Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 5,451/- under Section 78 of the Act,
imbosed penalty -of Rs. 5,000/- each under Section 77{(11a), 77(2) and 77(1)(c)
of the Act. |

5. Being aggrieved, - the Appellant has preferred the present appeal on
various grounds that they are engaged in labour construction with registered
charitable trust under Section 12A of the Income Tax Act which is exempted
from Service Tax as per mega exemption Notification No. 25/2012 entry No. .
13{c). Tl:_ne Show Cause Notice is time barred. There is no suppression of fact
fraud etc. with intend to evade payment of tax. The Adjudicating Authority

erred in levying penalties.
6. The matter was posted for hearing on 29.11.2022. Advocate Minaj R.

Nayani appeared for personal hearing and reiterated the submissions made in
1 33, appeal. He submitted that the appellant was engaged in the labour -
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construction work of a premises registered as charitable trust which is exempt

. from Service Tax under Mega Exemption Notification. He requested to allow one

week time for submission of required documents in this regard.

6.1 The Appellant has not submitted any documents as undertaken during the
course of personal hearing.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order. It has been held by the
Adjudicating Authority that the services provided by the Appellant is a taxable
service in absence of information/ documents, which were neither submitted by
the Appellant nor they had filed any defense submission and not appeared for

‘personal hearing also. The Appellant on the other hand in the grounds of appeal

as well as during the course of personal hearing, stated that they are engaged in
business activity towards labour construction with registered charitable trust

under Section 12A of the In_come‘ Tax Act, which is exempted by way of Mega -

Exemption Notification No. 25/2012-5ervice Tax dated 20.06.2012.

8. The Appellant has not produced any documents in support of his claim of

exemption under Notification No. 25/2012-Service Tax dated 20.06.2012. The

Appellant had also not submitted the relevant documents/ data -to the
Adjudicating Authority and- also not attended the personal hearing before him.
At the appeal stage also he has requested to decide the case on the basis of
grounds of appeals. | find that the facts stated in the appeal were not available
to the Adjudicating Authority and he was constrained to pass ex-parte order. The

.Appellant had not availed the opportunity of natural justice extended to him by
the Adjudicating Authority and has come in appeal with new facts. Therefore, |

am of the view that the case needs to be remanded back to the’ Adjudicating
Authority, who shall call for all the relevant documents and decide the matter in

de novo by passing speaking order. The Appellant is also directed to provide

required information as and when called upon by the adjudicating authority.
Needless to mention that Order in de novo proceeding shall be passed by
adhering to the principles of natural justice. |

9.  Ifiawal NI ool @t 715 e B Faert Swiad i | frarsmar & |
9. The appeal filed by Appellant is disposed off gs above by way of re and
e »f pr 0 .
W _ (Shiv Pratap Singh),
Superintendent Mfgﬁl' (MT-I’)ICommissioner (Appeals)
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