2 : A tanﬂm BT T, 7 U3 VAT AR T
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

Rt 7w, ot war & wawr./ 2™ Floor, GST Bhayan
3 Fd 5T T / Race Course Ring Road

TTFIE / Rajkot — 360 001
Tele Fax No. 0281~ 2477952/2441142Email: commrappl3-cexamd@nic.in

(A}

0
i

i

Bl

DIN20230164SX0000917577 .

Irfter / HrEEeY/ : WAy /0 &% /Date
Appeal /File No. 0.10. No. 26-May-2022
GAPPL/COM/STP/1929/2022 BHV-EXCUS-000-ADC-VM-604-

2022-23 :

afrer arder #SAH Order-In-Appeal ﬁo.):
' BHV-EXCUS-000-APP-139-2022

arder vy BAiw/ :
Date of Order: ) it w1 & rarfa/
28.12.2022 . _ Date of issue:03.01.2023

/!

ft R war Rig, =sgw (orfiem), o arrwie /
Passed by Shri Shiv Pratap Singh, Commissioner {Appeals),Rajkot.

YT MY/ N AW, TIY/ WEROE MY, mmw/m/wwm tm?tz/ AT/ wishET Ee
ot avtt g aker g /
Arising out of above mentioned OIC 1sa_ued by Mditio.nal/Joint/Deputy/Assistant Commisaioner,

Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
srfterrafacafiamdt w1 amw o 7T /Name & Address of theAppellant&Respondent :-

M/s. Pravinsinh Kanubhsgi Jadav, Flat No. 401, Shivshakti Apartment, BH. Mahatma Gandhi
Hupita.!.Wadhm City, Dist.- Surendranagar,Gujarat-363020

gymwmﬁ Order-in- Appca]aqg;@"ﬂ to*the appmpﬂ:;:(c autharg' in thc following

i ¥ aft arfiw, affr
mﬂwﬁwaﬁﬁ%‘r‘f 1994%81!1‘86 tﬂmﬁmWﬁm /mqm‘ 1944 S amr 358 %

Appea] to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies (o T / on

m&:iw e !ﬂﬁ%ﬁmw, it Teqre e o AT srdtety srniRwo K B o, ¥ w=iw A 2,

Thc s?n bcnch oégmms, Excise & Be;vmiﬁ:evg‘lax Appclislc Tribunal of West Block No. 2, R.K. Puram, New

mmmwmt mgwmmzwmﬁnﬁummmmm

st regional bench of t 5 & d
B S e . CT Bl ST % APl Tl (GETAT) oy 22t Kl

SRS R e ey

T T o ST o ‘“ﬁﬁ 8 s
S e Rkt ";E«mwm“m

Thca tc'l‘rlb al shall be filed in quadruplicate in form EA-3 srf-lﬂbedtmd

Exdsc 882&?11% 2001 and shml ?n e.gl Aﬁn ne w étalseast 8 d be aer R“ggxﬁe?f

by a fce of Rs 0/- Re.50 , RS, 10,000)' when-. amount tydocman interest/ ty/ refun Igl

and 3000 5l Lac respeCtively in the form of crossed barik drait i Tavous of ﬁsstbﬁecc%l:

bank of eoE of ml;y nopimated pUb seé?tgﬂeb%u};stih lspal?t[{:ea&?ﬂx mlfmb&gﬁ adan nomlnated pm ct.or
d%yafeergfrﬁs 5007 PP mece f stay shall

% t ‘%ﬂ* % 1994'!-"'tu'g“smg?r 4, *RWQ(#[_!H%

wrﬂr 50 ,oo 5 qugmm
R & By «%m it
ageel.

dcr sub sectlon (1) of Section 86 of the Finance Qct 1994E i!_.‘l%e %pagc]laﬁ Tribunsal 3hall be filed

tcinF‘ormST5as scribed under R o
of t.hc 01'd Fa ed one fiie ee, 1994, and Shail be

hed a.moun tax & i.ntcmst dcmancl ﬁ {cvisd of
hs or’less Rs.5000 - wh the amount of scnloe tax & l.ntercst demanded & pcna]tyﬁcv more
ing 3, La.khs, Rs.10,000/- where the amouni of service tax & interest

r? mspees in"the of crossed bank draft in favour of the
')cnch ol nominatéd Public tor Bank of the place where the bench of Tribunal is
e for grant of stay shall be accompanied by a fec of R8.500/-.




@

{i)

<

)

{u)

]

0]

v

vi)

)

()

L]

w2,

113
?
Fed
:
i
il
-
1
4,
1
%
L
§
it

-qwstz ¥ ey Fuffor sax 8.T.-7 6 or { A% A9 , ¥eediar eI ATeF AT (awﬂw:,iwﬂzrm
o Tt T v v e =

\
AT, mm&mﬁmﬁw L

A “& mmw‘gm Forpe, iy s
/apﬁalundersub section 2 andﬁ::} thcsecﬂonaﬁthcl?hmnce.&ctbe

%gd{nForST?as

dunderRulmﬁéas Service Tax Rules, 1994 and shall aooompmﬂed a copy of order
or Commissioner Cen xcise or Commissioner, Central Excise (Appeal ‘L( one of which shall be a certifled
copy) and copy of the ord the Commissionerautho the Assistant Commissioner or Deputy
Commissioner of Ocntral sc{ Tax to file the bcfore the Aj te Tribunal.

T g, Rty T arfefim mferroer (4RT) mmqwaﬁﬁwwu it
maswkm u‘?ﬁ uﬁﬁw 1994 ﬁmss mm& £t 1k &, X et & uid afrefi

e b e B T, uﬁ'ﬁiﬁ?m‘%“f bt e “““ﬂm«%’am’gmm

Yot Feare (g v T b Al mﬁquﬁﬁwmﬁwt
(il AT 11 a‘ﬁlnmhm
(i) A7 37 ¥t ot 7k e

{iﬂ] mﬁmtﬂws ¥ simfa iy Tow
wi ﬁ?ﬂrmtmﬂ!ﬂwwn qﬁﬁwzou *maﬁmmmtmm
wa ardfie i wep At

For an ap el to be filed before the ES’I‘AT under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Bervice Tax tnder Section 83 of the Finance Act, 1994, an appeal against this order shall lie .

before TTribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in disputs, ed the amount of pre-deposit payable would be subject to a
cefling of Rs. 10 Crores,
Under Central Exclse and Service Tax, “Duty Demanded” shall include :
i amount determined under Jection 11 D;
i amount of esroneous Cenvat Credit taken,
amount &:yahle undarofRule thi36 of the Cmvst Credit Rules

Section shall not a lication and appeals
pendl.ng berarc any appcllatc authority pricr to the commencement of tﬂglglnaxme No. Qﬁ’:}:)t, 2014, o

Revi l°i’r“%:ﬁﬁ% % g O T e o e, St TR 1 1000T Tt

}\ revls of tion lies to me Undcr Secr::‘ l.o <, oy Dg:{':gt of mdlﬁrﬁamsm .%&:lication ﬁ:t
i 1000 lin(} g  of t.hc CEA 1944 in respect’ of the foliowing case, governed by first pro\nso to sub-
section | 35B 1

m%ﬁfd’r m&ﬂ ﬁnﬁ vrug?r n’rq:
maﬂw ssorgoods, the loss gocurs in tﬁomnfactory toaw uscortoanothcrractory
or from one warchouse, to ano during the course of processing of the goods in a warchouse or in storage

whether in a factory or in a w

ﬂrw &wgmgﬁ%ﬁﬁmimﬁmﬂﬂﬂﬂmmwkw (&ia: ¥ AR ¥,
T % s¢ on m:goog ea%)o tn any néi“"’ or territory oult.cgiﬁqic India ol canI e‘:ﬂnsablc

ln case cl‘
to'any country or tory ou ndia

g‘lﬁcase of goods w& outsiie [ndla export o F‘ orwq'lutan, without%éyment of duty.

TR e o g e o R o O e e ooy

(hedtol"’an d a&ﬁ:r utilized tow entof (-1 roducts under th visions
of thi i A.ciny utj'R m MI lrly(‘Amunismlgm:r (ﬁppeals] on grpafterm alth
date appointed under Sec. 109 02] Act

S DR ey T M

, 1944 ﬁmas-EEifﬂW

ép tion shall be made in du inFormNo EA-8 as apecified un derRu]c QofCenualExcise
éog?e [N 2001 wirthmtm htheordcr ttn pie st ls
mgamedca% a dmp u ent gﬁ:hrgs?:}'l%ed fee as untd?:hoSectjon as
T -
EE of s umfgr Major Head of Accoun paym
ﬁﬁwmtmﬂ;‘gﬁu At ot
wogwm@ﬁ m&‘%‘mew w %mﬁwﬁmmwmsﬁimﬁa‘rm
nw(ql.cm licaﬂo:"sqm]l be accompanied by & fee of Ra. 200’, wherc the amount involved in Rupess One
Lac or less an s 1000/ - where the amount involved is more than Rupees Ons Lac.

TR i A & e T T i o A A R L i
er covers various umbera of fee: for O L 0 houﬂi"

mm:"“'- nocwm,sm may be t]?illleﬁ vglﬁmlscrtio tﬁﬁa 33?1':’13" excising Ra. lt?eakgl ?ec Rs 100} t'rl;l:r

% , 1915,%;@3&1twwmwwﬁmﬁwﬂntﬁmﬁws 50 R W
om co]g:amp of Rs.6. maapmagl.immsc Wuﬁfm%‘i’fw Ooﬂtgiee %8?&‘1"“@ cd

wnﬂn'gnmﬂﬁ) fAqamdt, 1982 i#ﬁawmdﬁﬁmﬁﬁ
Attmtionisal %ﬁ%}t afld other related matters contained in the Customs, Excise

Appcilate Tribunal [Prooedure] Ffu:cs 1982,
Whmmﬁimm,wmmmtﬁﬂ aftardf] famfiy dwane

www cbec
te, detailed lahest sions relas of appeal 1o the higher late authorl
pcllant may refer to the De website wwv':lg)ec qOV. e & appe authorlty, the




. Appeal No: GAPPL/COM/STP/1929/2022
-3

:; i 3M&er / ORDER-IN-APPEAL :;

(hereinafter referred to as “Appellant”). has filed the present Appeal against
Order-in-Original No. BHV-EXCUSE-000-ADC-VM-004-2022-23 dated 26.05.2022
(hereinafter referred to as ‘impugned order’) passed. by the Additional

Commissioner, Central GST HQ, Bhavnagar (hereinafter referred to as
‘adjudicating authority’).

2._ The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS of
the Appellant for the year 2015-16 & 2016-17. The data received from the
Income Tax department contained details of the Appellant who had not obtained
Service Tax registration. '

3. In absence of dafa/informat_ion, a Show Cause Notice dated 21.04,2021
wés issued to the Appellant demanding Service Tax including cess to the tune of
Rs. 75,75,107/- under Section 73(1) of the Act by invoking extended period of 5
years alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act.

4. The adjudicating authority vide the impugned order confirmed. Service
- Tax demand of Rs. 1,78,245/- under Section 73(1) along with interest under
Section 75 of the Act and imposing penalty of Rs. 1,78,245/- under Section 78
and penalty of Rs. 10, 000/ each under Section 77(1}(a) and 77(2) of the Act.
- The Adjudicating Authority dropped the demand of Rs. 73,96,862/- since the
same was for exempted services.

3. Being aggrieved, the Appellant has preferred the present appeal on
" various grounds as stated below

(i)  They were providing services of construction, repair, maintenance,

- renovation, or alteration of public road and was claiming exemption by virtue of
Entry No. 13 of Notification No. 25/2012-Service Tax dated 20.06.2012 and
hénce they were not required to register as per 'provisions of the Act. The
Adjudicating Authority dropped the demand of Rs. 73,96,862/- and confirmed
the demand of Rs. 1,78,245/- on three contracts.

(i) They rely on Notification No. 33/2012-Service Tax dated 20.06.2012 as
per which “taxable services” of aggregate value not exceeding ten lakh rupees in
any financial year exempts from whole of the Service Tax leviable thereon under

Seétion 66B of the Act. For claiming exemption in the current year, the value of

taxable services in the preceding financial year should not exceeds ten lakh
nees. During the preceding year 2014-15, they have provided services

A &
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exclusively for construction of road which is exempted and thus théy are eligible ':
~-for availing threshold exemption of ten lakh rupees in F.Y. 2015-16 as per
Notification No. 33/2012-Service Tax dated 20.06.201Z. In support they have -
submitted copy of Form 26AS, work order and invoices for the year 2014-15.

" () For the year 2015-16, they were under bonafide betief that whole services

provided were exempt but the Adjudicating Authority in the impugned order -

held that two services valued at Rs. 8,11,005/- were taxable due to amendment . -

in Entl;y No. 12 of the Notification No. 25/2012-Service Tax. The Appellant |
submitted that even if it is assumed that they had provided taxable services of -
Rs. 8,11,005/- as per impugned order, they are not liable to pay Service Tax as
they are eligible for threshold exemption of Rs. 10 Lakh during 2015-16 and
hence the demand is liable to be quashed.

(v)  Similarly for the year 2016-17, they are eligible for threshold exemption .
because in the preceding financial year 2015-16 value of taxable ﬁerviceg were
not exceeded Rs. 10 Lakhs and thus, they are not liable to pay Service Tax on
taxable value of Rs. 4,04,337/- for the year 2016-17. |

(v} Show Cause Notice and impugned order issued without investigation and
"merely based on Income Tax Return is not valid and they rely on Rameshchandra
Shah Vs. UOI and Others - TS-77-HC-2021-Bom-ST wherein Hon’ble.Bombay High
Court set aside and quashed the Show Cause Notice issued merely based on the

information received from the Income Tax Department. They further rely on the - |

case of Sharma Fabricators & Erectors Pvt. Ltd.- 2017 (5) GSTL 96 (Tri.-AlL.),
Kush Constructions Vs. CGST Nacin-2019 (24) GSTL 606 (Tri.-All.), Alpa
Management Consultants P. Ltd. Vs CST- 2007 (6) STR 181 (Tri.-Bang.), Tempest
Advertising (P) Ltd. V. CCE- 2007 (5) STR 312 (Tri.-Bang.), Alpa Management
Consultants Pvt. Ltd. V. CST- 2007 (6) STR 181 (Tri.-Bang.), Free Look Outdoor
Advertising V. CCE - 2007 (6) STR 153 (Tri.-Bang.), Kirloskar Oil Engines Ltd. V.
CCE- 2004 (178) ELT 998 (Tribunal) and Hindalco Industries V. CCE-2003 (161)
ELT 346 (T).

(vi} The extended period df limitation not invokable in absence of evidence
that shows that they had conducted fraud or collusion or suppi'ession with intent
to avoid tax and thus demand is time barred and question of levy of penalty,
late fee and interest does not arise.

6. Personal hearing in the matter was held on 28.12.2022, CA Punit Prajapati |
appeared for personal hearing and reiterated the submissions-in the appeal. The
Appellant is providing road construction service which is exempt from the
Service Tax. Major portion of the demand is already dropped by the Adjudicating
~ Authority. The remaining demand was confirmed due to lack of supporting

% .
h\ Page 4 of 7




iy S

; Appeal Ne: GAPPL/COM/STP/1929/2022

documents which they have now attached with the appeal. Further, the value of
remaining services is below threshold exemption limit. Therefore, he requested
to set aside the Order-In-Original. S T

7. I have carefully gone through the. case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appeilant is li'_able
to Service Tax or otherwise. |

8.. | find that Show Cause Notice had been issued without verifying any data
'or. nature of services provided by the Appellant as the jsame had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order after analyzing the documentary evidences submitted by the Appellant.
The Adjudicating Authority dropped the demand of Rs. 73,96,862/- out of total
demand of Rs. 75,75,107/- by holding that the same is related to exempted work
under Notification No. 25_/261 2-Service Tax dated 20.06.2012. The Adjudicating
Authority con‘firmed the deménd of Rs.- 1,78,245/- on three work contracts
awarded by governmental authority since’ the exemption was upto 31.03.2015 as
pé_r Entry No. 12(a) df the Notification No. 25/2012-Service Tax dated

© 20.06.2012 but the said exemption was withdrawn w.e.f. 01.04.2015 vide
" Notification No. 6/2015-Service Tax dated 01.03.2015 which was restored w.e.f.

01.03.2016 under new Entry 12A(a) and vide Section 102 of the Act for the

period from 01.04.2015 to 29.02.2016 with conditions (i) services should be

provided under a contract (ii) such contract should have been entered prior to
01.03.2015 on which appropriate stamp duty, wherever applicable had been paid.

~ prior to 01.03.2015 and (iii) the exemption comes with a sunset clause that this -
_exemption shall not apply on or after 01.04.2020.

‘9. It fs the contention of the Appeliant, they are eligible for benefit of

th_i'eshold exemption of Rs. 10 Lakh as per Notification No. 33/2012-Service Tax
dated 20.06.2012. On this, | find that as per Notification No. 33/2012, the value
of exempted service is to be excluded while deciding the threshold limit of Rs. -
10 Lakh. The relevant portion is re-produced below for reference:

33/2012-5T7, Dated: June 20, 2012

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the sald Finance Act), and in supersession
of the Government of India in the Ministry of Finance (Department of Revenue}
notification No. 6/2005-Service Tax, dated the 1st March, 2005, published in the
Gazette of Indla, Extraordinary, Part Hi, Section 3, Sub-section (i), vide G.5.R. number
140(E), dated the st March, 2005, except as respects things done or omlitted to be done
before such supersessian, the Central Government, being satisfled that it is necessary In
the public interest so to do, hereby exempts taxable services of aggregate value not
exceeding ten lakh rupees in any financial year from the whole of the service tax
{eviable thereon under section 668 of the said Finance Act: :

Provided that nothing contained in this notification shall apply to,-

@-—1"—_— , ' . Page 5 of 7
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) ..

(i) ...
2..
3. .
Explanation.- For the purposes of this notification,-

‘A)o-u
(B) "aggregate value™ means the sum total of value of taxable services charged in the

first consecutive Invoices issued during a financial year but does not include value

charged in invoices Issued towards such services which are exempt from whole of service
tax levigble thereon under section 66B of the said Finance Act under any other
notification.” '
9.1 In the case of hand the total value of service (other than exempted
service value) for the year 2015-16 is Rs. 8,11,005/- and for the year 2016-17 is
Rs. 4,04,337/- which is below threshold limit of Rs. 10 Lakh. Therefore, I.am of
considered view that in the case on hand the above mentioned receipts of

service portion is to be considered as value of taxable services. As per

Notification No. 33/2012-Service Tax, the value of taxable services is below

‘threshold limit of Rs. 10 lakh and hence the Appellant is eligible for the benefit

of Notification No. 33/2012-Service Tax.
10. | find that the provisions of the Small Scale Exemption Notification,

aggregate value not exceeding the exemptton {imit means the sum total of first

clearance during the financial year towards the gross amount, s prescribed

under Section 67 of the Act, charged by service provider towards taxable
services till the aggregate value of such payment is equal to the exemption limit
but does not include payments received towards such gross amount which were

exempted from the whole of Service Tax leviable thereon under Section 66 of

the Act or under any other Notification. | further find that the services which are
exempted from payment of Service Tax under Notification No. 25/201 2-Service
Tax dated 20.06.2012, the receipts in respect of such exempted service are not

to be taken into consideration for arriving at aggregate value of clearance for

the purpose of Small Scale Exemption Notification.

A1. My views confirmed by Hon’ble CESTAT Allahabad in the .case of M/s.

Vishwanath Mishra Vs. Commissioner of Central Excise, Lucknow as reported at

2019 (22) G.S.T.L. 271 (Tri.-All.) wherein it has been-held that “4. 'Having
considered the rival contention and on perusal of Explanation “B” to the said
Notification No. 6/2005-5.T., dated 1-3-2005, | find that the said explanation

- are exémpt from Qhole of Service Tax leviable fheréan...” ;I“herefore,' as per

Notification No. 33/2012-Service Tax, the value off taxable services is below
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- threshold limit of Rs. 10 lakh and hence the Appellant is eligible for the benefit

12. Thus, I hold that sihce the \lﬁluIe oftaxable .servié.e is “vl'ell llelo the
exémption limit envisaged under Notification No. 33/2012-Service Tax dated
20.06.2012, the Appellant is not liable to .pay Service Tax. Once the Service Tax
is not sustainable, levy of interest and imposition of penalties is not warranted
at all,

13.  In view of discussions and finding, | set aside the impugned order and
allow the appeal filed by the Appellant.

14, o g ool Bt ardier T iR Swie % 3 R o € |
14.  The appeal filed by Appellant is disposed off as above.
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