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 Appeal No.V2/EA2/2/BVR/2021

:: Jder ey / ORDER-IN-APPEAL ;;

Division-1, Bhavnagar on behalf of the Commissionér, Central Excisé & Central GST
-Bhavnagalr (hereinafter referred to as “Appellant Department”) in pursuance of the

direction and authorization issued under Section 84 of the Finance Act, 1994
{bereinafter relerred to as ‘the Act’) against the Order-In-Original No. 07/SERVICE
TAX/DEMAND/2021-22 dated 08.07.2021 {hereinafter referred to as the ‘impugned-

" order’) bassed by the Assistant Commissioner,' CGST Division-1, . Bhavnagar,

~(hereinafter referred to as ‘the adjudicating authority’) in the case of M/s. Jai
Ganesh Auto Corp Pvt. Ltd., Opp.: Akhlol Octroi Naka, Nr. Nari Chowkadi, Rajkot
Highway, Bhavnagar-364 004 (hereinafter referred to as ‘Respondent’).

. 2. The brief facts of the case are that the Respondent were registered with
Service Tax department for‘various categories of services including “Business
~ Auxiliary Service” having Service Tax Registration No. AACCJ8629FSD001. They are
also registered under GST regime having GSTIN No. 24AACCJ8629F1ZK. Based on an
.intelligence indicating that authorized car dealers were recei\nng incentives in the
form of discounts and reimbursements from car manufacturers but not paying
Service Tax thereon, investigation was initiated by the Directorate General, GST
Intelligence Regional " Unit, Rajkot under summon dated 19.09. 201 8. The
investigation resulted into collection of documents/ records and statement of Shri’
- Kashyap Surendrabhai Vala, Accounting Manager (indirect Tax) of the respondent
was also recorded on 07.03.2019.

2.1  Based on the documents and statement, it was revealed that the Respondent
. had received various incentives on quantity of purchase/ sales of cars and shown
such amount under various sub-heads of income viz. Additional Event Incentive,
Desi Services, Team Leader/ Sales Officer Incentive, Team Performance Reward,
~ Price difference, Wholesale Incentive, Marine Claims, Stock Protection Scheme and
Incentive on paint material. Such incentives were periodic pay offs to encourage
‘sales by way of promotion and marketing therefore liable to Service Tax. The
- investigation culminated into Show Cause Noticgé No. DGGI/ RRU/03/2019-20 dated
15.10.2019 wherein Service Tax of Rs. 16,35,156/- under proviso to Section 73(1)
of the Act was demanded with inté{est under Section 75 of the Act. It was also
proposed to impose penalties under Section 76, 78 and Section 77 of the Act. '

3. Tne Adjudicating Authority vidé impugned order dropped the proceedings
initiated vide Show Cause Notice No. DGGI/RRU/03/2019-20 dated 15.10.2019
issued By the Deputy Director, DGGI, Regional Unit, Rajkot. '

4.  The impugned order was reviewed by the Appellant-Department and present
Bdeal has been filed by Appellant Department on the grounds, inter-alia,

%

$hding that:- M
i S Page 3 of 10
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(i) The Adjudicating Authority failed to examine the facts of the case and
arrived at a conclusion that no service was rendered by the respondent _‘and their

-activities involved only buy and sale of goods and hencé they were not liable to pay

~ Service Tax on the services rendered by them to the manufacturer.

(i)  The Adjudicating Authority has not appreciated the fact that the incentives .

received under various heads of income as explained in the Show Cause Notice and

not under any head related to purchase or sale '(trading) of goods. Further, the

~ Adjudicating Authority has not given due weightage to Letter of intent or
Agreement between dealer and manufacturer for necessary verification of claims
of authorized person as per the statement.

(iii) The Appellant-Department relied on provisions of Section 65(B) of the Act
- and stated that any post-sale incentive requiring the dealer to do some act like
undertaking special sale drive, organizing event, advertising, seminars etc. would
be separate transaction and such incent'ive_ or discount or reimbursemeht would be
consideration for undertaking such activities. Such activities fall well within the

scope of “service” as defined under Section 65(B) of the Act. Apart from such

separate considerations, if any discount is recorded in sales invoice only then such
discount would not be required to be accounted for separately as such discount
‘would be adjusted in transaction/purchase value with manufacturer,or adjusted as
per agreement between the dealer and manufacturer. Merely accepting that any

such transaction is in connection with goods and not service, without weighing

terms of relevant agreement is gross error of judgment.

(v) The adjudicating. authority erred in adjudicating the Show Cause Notice in
favour of the Respondent. The Appellate-Department requested to set aside the
impugned order and also requested to direct the Respondent to pay the Service Tax
alongwith interest and penalty. '

5. Personal hearing in the matter was fixed on 27.12.2022. Shri Jignesh
- Madhani, Accounts Head and Shri Kashyap Surendrabhai Vala, Accountant appeared
for personal hearing on behalf of the respondents and reiterated the submissions
‘made in the reply to the appeal and those in the additional submissions dated
15.12.2022 handed over at the time of personal hearing. They submitted that the
respondent is not proﬁding any service to any _one'and not receiving‘any incentivye,
commission or con'sideration from anyone. They as an authorized dealer of Tata
- Motors ‘and Toyota Kirsloskar Motors Pvt. Ltd. are merely selling vehicles to the
customers and receiving r_‘_ei'mburserﬁent from these companies which are passed on
to the customers. in the absence of any service, Adjudicating Authority has rightty
dropped the Show Cause Notice. They requested to upheld the Order-In-Original
and reject the appeal by the department. They undertook to submit authority

ymission made at the time of personal :hearing the respondent submitted

Page 4 of 10
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that under Section 66B of the Act, Service Tax shall be levied on the value of all

trading of goods is a service specified under thé neﬁaf.ivé list and thus, no Service
Tax is payable and they relied on the follgwing judgments:

1.°2007 (8) STR 164 (Tri.Bang) Karakkattq Communication Vs. Commissioner
of Central Excise, Cochin. |

2. 2007 (5) STR 389 (Tri.-Mumbai) Pratap Singh & Sons Vs. Commissioner of
central Excise, Mumbai-I

3. 2008 (12) STR 267 (Tri.Bang.) Vallamattam Commumcatron Vs.
‘ Commissioner of Central Exc15e, Cochin.

4, 2009 (14) STR 379 (Tri.-Chennai) JR Commumcatlon Vs. Commlssioner of
Central Excise, Trichy

5. 2008 (9) STR 176 (Tri.-Bang) Tata Motors Insurance Services Ltd. Vs. |
Commissioner of Service Tax, Bangalore.

The sum and substance of the transaction has nothing to do in service and as such,
any discount or lncentwe attributable to such trading actfvity cannot be considered
as consideration which is ineligible to Service Tax.

5.2 They demonstrated the sales process from vehicle inquiry to delivery of cars.
They further submitted the details of all schemes viz. Additional Event Claim
Incentive, Desi Service Incentive, Retails Sales Incentive, Team leader. Sales officer
incentives, Team Performance Reward, Price difference, wholesale incenives,
marine claims, stock protection scheme and incentive on paint materials. in their
financial accounts, figures of various incentive schemes considered as income
_ derived as ‘gross receipt as per IT return’ and the most of incentives were purely
reimbursement of such discount to the authorized dealers by principal
manufacturer which had been passed on to the customers by them. They are
authorized dealer of M/s. Toyota Kirloskar Motor Pvt. Ltd. and selling cars and all
of incentives.are not income and hence the liability to pay Service Tax on it does
not arise. These discounts need first to be passed on to customer and then they
" claim the same amount from their parent company. In profit and loss account, the
“income shown.in the name of various incenti\;e schemes is nothing but purely a
reimbufsement of retain discount claim which they had passed on to their retail
customers and thus, levy of Service Tax did not apply. -

5.3 During the statement recorded by the DGGI, they have produced all

| documents related to reimbursement of expenses as well as discounts passed to
the customers and they have not collected Service Tax thereon. The Rajkot Central

to the customers and issued Show Cause Notices with net incentive

Eheive a y the car dealers at the time of Show Cause Notice issued to M/s. Atul
8/ S | M Page 5 of 10 .
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Motors Pvt. Ltd., Rajkot and M/s. Shivalik [B, Rajkot. The authority cannot take
- assessee wise different view and they rely on the judgment of Intercontinental .
. Consultants and Technocrats Pvt. Ltd. Vs. UOI - 2013 (29) STR 9 (Det.)

5.4 The incentives are not their income but purety reimbursements given by the
company towards discounts offered by the company to their customers which were

- passed to the customers through sales invoices and in some cases it is
- reimbursement of expenses for advertising, seminars etc. and all are related to
s 'trading activity only. They rely on the following judgments:
(i) CCE, Jaipur Vs. LMJ Services Ltd. - 2017 (3) GSTL 23 (Tri.Del.)
" (i) Commissioner of Central Excise, Raipur Vs. Ralas Motors 2016-1‘IOL-46-CESTAT-Delhi

(iff) Pillai & Sons Motor Co.- 2009 (14) STR 844 (Tri.-Chennai)
(iv) Kiran Motors Ltd. - 2009 (16) STR 74 (Tri,-Abmd. ) ‘
(v) Toyota Lakozy Auto Pvt. Ltd. - 2017 (52) STR 299 (Tri.-Mumbai)

(vi) Jay bharat Automobiles Ltd. Vs. Commissioner of Service Tax, Mumbai- 2016 (41) STR
311 (Trl.) T5-425-CESTAT-2015-5T.

(vii) Infinium Motors Pvt, Ltd. Vs. Commissioner of Central Excise, Ahmedabad- 2011 (187)
ECR 213 (Tri.-Ahnd.)

(viii) UOI & Others Vs. Bengal Shrachi Housing Development Ltd. & Anr.
(ix) UOI & Others Vs. Bombay Tyre Intemational Ltd. & Ors.5. .

" '55 The Adjudicating Authority “has correctly passed the impugned order
~ dropping the demand which was bad in law as well as on fact that they have not
- provided any service and amount shown in accounts are related to trading income .

and hence the appeal is required to be rejected.

6. | have carefully gone through the facts of the case, the impugned order and
appeal memorandum of the Appellant-Department, grounds of appeal and‘
submissions dated 14.12.2021, 15/27.12.2021 filed by the Respondent. The issue
to be decided in the case is whether the impugned order dropping the service tax
demand of Rs. 16,35,156/- in respect of incentive income received by the
Respondent from M/s Toyota Kirloskar Motor Pvt. Ltd., (hereinafter referred to as
“TKMPL” for sake of brevity) received is correct, legal and proper or not. The period
covered in the present appeal is 2014-15 to 2017-18 (up to June, 2017).

7.  Ifind that the Respondent, as a dealer of TkMPL, had received target-based
incentives as well as non-target-based incentives. It is the allegation in the Show
Cause Notice that such incentives received by the Respondent from TKMPL on the
quantity of purchases/ sales of cars is purety commission income under the various
names as incentives. It is also alleged that such income received towards various

volume of the business is extra incentive for the efforts made by the Respondént
for additional purchase/ sales which is related to sates promotion and received
ainst consideration in the form of incentives. | find that the Respondent had

ther or nat.bzsed. an. quantitative: . ...
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by the TKMPL. It is not forthcoming that the incentives received are not related to .

ultimate end-use customer as deposed by the Account Manager (Indirect Tax) of
the Respondent in his statement dated 07.03.2019 in answer to Question 'No. 5 and
.there are no contrary evidencer; to negafe the claim of the Respondent regarding
_ passing out of the incentives to the end-use customer. It is also not forthcoming
that the said incentivés are not the reimbursement as claimed by the Respondént
and as d_eposed by the Account Manager (indirect Tax) of the Respondent in his
statement dated 07.03.2019. -

8.  Itis the claim of Appellant-Department that the Adjudicating Authority has
"not given due weightage to Letter of Intent or Agréement between dealer and
manufatturer for necessary verification of claims of authorized person as per the

. statement. On going through the Show Cause Notice, it is evident that there is no .
discussion or reliance on siich Lettér of Intent of ‘Agréement between the

Respondent and the manufacturer, to establish that such incentives are not related

to sale/purchase of cars by the Respondent nor passed on to the end-use customers.

The Show Cause Notice relied upon some credit notes, bank statement and some

'incentivé_Schemes docurnents only. On this, | find that in the credit notes issued to

- eligible dealers, manufacturer specifies certajn amount of bonus/ discount for

specific vehiclé which has accrued to dealer models. Observing and implementing

such scheme by dealer is as per the obligation stipulated in dealership agreement,
and the dealer was required to implement these schemes while selling the vehicles,

and in return the dealer received certain pre-fixed discounts/ incentives from

manufacturer subject to the verification of claim made by dealer. Discount

~ provided by the manufacturer is related to sales only and has nothing to do with

. services. It is a fact that the activities between manufacturer and dealer are pure

trading services of sale and purchase of vehicles and there is no service element

involved therein. Thus, the argument advanced by the Department-Appellant is of
no help to them.

9.  Another argument of the Appellant-Department is that any post-sale

'incentive ret'quiring the dealer to do some act like undertaking s;;ecial sale drive,

; organizing event, advertising, seminars etc. would be separate transaction and such

incentive or d.iscount. or reimbursement would be consideration for undertaking

such activities. Such activities fall well within the scope of “service” as defined.
under Section 65(B) of the Act.

9.1 .. On this, | find that the relationship between the Respondent and the

)\ are received by the Respondent under various schemes of the

] A ' KJrer cannot lead to the conclusiop that incentive is received for
ﬁgé : Page 7 of 10
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promotion and marketing of goods. It is not material under what head ‘the
_incentives are shown in the Ledgers, what is relevant is the nature of the

': . trapsaction which is of sale. All manufacturers provide discount schemes to dealers.: = -
* Such transactions cannot fall under the term “service” when it is a normal market

practice to offer discounts/ institutions to the dealers. The discotnt/ incentive
provided by the manufacturer is related to sales only and has nothing to do with

.. ~service as no service element involved therein. The discounts and incentives given

| by tha TKMPL does not qualify as consideration for any service rendered by the

-------

_Respondent as these related to transaction of sale and purchase of goods between
" the manufacturer and the Respondent. Thus, such incentives/ discounts are not

liable to service tax. In the case on hand, it is also stated by the Respondent that
whatever incentives/ discounts received by them is nothing but the reimbursement
which has been passed on to ultimate end-use customer.

9.2 . The scope of service as defined in section 65B (44) of Finance Act, 1994 does
not include trading activities and service tax is leviable only on taxable services in

- terms of charging section 66B of the Act. The sum and substance of the transaction - - -

has nothing to do in service and as such, any discount or incentive attributable to

. .such trading activity cannot be considered as consideration which is ineligible.to
.~ .. service tax. If at all, any service element is three, these are otherwise already

taxable as authorized service station category. The issue revolves around discount
which is neither a consideration nor attributable to any rendering of service,
whatsoever. According to charging section 66B, since no taxable service is involved,
any amount of discount, even if it is assumed for a moment to be a consideration,
it will not be liable to Service Tax. According to Section 65, Service Tax can be
levied only if charging section is attracted i.e., there exists an activity which can.
be covered under the scope of service under Section 65B(44) of Act, there is a
consideration under Section 67, there is a co-relation between the activity and
consideration where two parties are present: service provider and service
recipient. The dealers provide services on principal-td-principal basis which is
evidenced by the fact that the dealer is engaged in trading actmties and not as an
agent of the manufacturers of the vehicles. Further, the dealer is showing the
purchase from manufacturers in its Trading and Profit & Loss Account and the
balance as closing stock after the sale of such vehicles which clearly proves that
such discount/ incentive is not income for the dealers. In the present case, neither
there is a supplier of service nor a recipient of service and even any consideration
is missing and therefore, charging section under Service Tax is not at all attracted.

These discounts are being shown as discount under ‘Other income’, merely by_l__

Tadhfn W e g e -

following an acceptable accounting practice, -the amount of dlscount doesn’t
become a consideration in any form and the activity doesn’t become a taxable
service. The nature of transaction has to be governed by facts and ény different
gads ding can’fchange the color of transaction. .

Page 8 of 10
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10. | find that the issue was put to rest by the Hon’ble Tribunat’s judgment in
t case of M/s. Rohan Motors Ltd (2020-TIOL-1676-CESTAT-DEL). The period
covered' in the judgment w April-2012 to March-201 ot
introduction of negative list). For the period prior to July, 2012 (pre-negative list
regime), the Hon’ble Tribunal’s observations are as under:-

9. The first issue that arises for consideration is whether service tax would
be leviable gn incentives prior. to July, 2012.

10. As noticed above, the appellant purchases vehicles from MUL and sells
the same to the buyers. It is clear from the agreement that the appellant
works 6n a-principal-to-principal basis and not as an agent of MUL. This is
for the reason that the agreement itself provides that the appetiant has to
undertake certain sales promotion activities as well. The carrying out of
such activities by the appellant is for the mutual benefit of the business of
the appellant as well as the business of MUL. The number of incentives
received on such account cannot, therefore, be treated as consideration for
* any service. The incentives received by the appellant cannot, therefore, be
leviable to service tax.

11. in this connection, reference needs to be made to the decision of the
" Tribunal in Rohan Motors Ltd., which is a case relating-to the appellant, but
for a period prior to July, 2012. The Tribunal observed as follows:

"As per the agreement with MUL, the appellant has recelved various
incentives/ discounts / bonus etc. from MUL from time to time. The
income received under these heads was accounted by the appellant in
their books of accounts as "miscellaneous income”. During the course of
audit of the books of accounts of the appellant, the Department noticed
such Misc. income and took the view that such amounts received by the
appellant from MUL are consideration towards promotion and marketing
of the vehicles manufactured by MUL and such consideration is liable for
payment of Service Tax under the category of Business Auxiliary Service.
By taking the above view, show cause notice dated 17.10.2011 was issued
covering the period 01.04.2006 to 31.03.2011. Further, show cause notice
dated 09.10.2012 was issued covering the period 01 .04.2007 to
31.03.2012. The proceedings initiated under the above show cause
_ notices resulted in the issue of two impugned orders, which are under
challenge in the present appeals. Since the Issue involved is common,
these appeals are disposing of with this common order. :

3. The demands have been raised by Revenue through the two impugned
orders covering overlapping periods. Demand has been made under the
category of Business Auxiliary Service for the amounts received by the
appellant from M/s. MUL. Such amounts have been received towards
incentives/discounts in connection with the sale of the vehicles
manufactured by MUL. in additiont, certain amounts have also been .
received by the appellant -towards Registration/ Number Plate etc. to
facilitate the buyers of vehicles. All the above amounts have been
charged 'under BAS. Certain amount of Service Tax has aiso been
demanded under the category of GTA in respect of freight paid by the
appellant towards transport of vehicles from their dealership to the
customers' premises.”

12. The Tribunal placed reliance on an earlier, decision of the Tribunal
in Tyota Lakozy Auto Pvt. Ltd. 2017 (52} STR 299 (Tri.- Mumbai) = 2016-
TIOL-3152-CESTAT-MUM and observed. '

"4, From a perusal of various case laws relied by the appellant, we note
S¢hat the discounts/incentives received by the appellant from MUL cannot
Xk made liable for payment of Service Tax under BAS, since the appellant

' 3 purchasing the cars from MUL on principal to principal basis and

j sequently, reselling the same.
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Whereas, the Hon’ble Tribunal, for the period post July, 2012 (post-negative list
" - regime), has observed as under: - .

14. In regard to the period post July, 2012, reliance has been placed by the learned - k

Counsel for the appellant on an order dated March 23, 2017 passed by the Joint
Commissioner, Central Excise in the matter of M/s Rohan Motors Ltd. The period
involved was from October, 2013 to March, 2014 and 2014-15. The Joint

" Commissioner, after placing reliance upon the decision of the Tribuhal in Saf
Service Station Ltd., observed as follows:

“t also find that the ratio of the aforesaid case of CCE, Mumbai-1 Vs. Sai Service
Station is squarely applicable to the facts of the present case and hold that no -

service tax can be demanded on the incentive which was in form of trade discounts,
extended to the party in terms of a declared policy for achieving sales target.
" Accordingly, | find that the demand of service tax raised on this count is

unsustainable. Thus, demand of interest under section 75 of the Act is also no |

sustainable.”

15. The Department, in the present cannot be permitted to take a different view.
The service tax on the amount received form incentives could not, therefore, have
been levied to service tax.

Thus, the Hon’ble Tribunal vide above judgment has held that service tax cannot
be demanded on the incentive received by the vehicle dealer during the pre or post
negative list period. | find that the ratio _6f the above judgment of Hon'ble Tribunals
is squarely applicable in the facts and circumstances of the present ‘case. Further,
| also find that the then Commissioner (Appeal) vide OIA No. KCH-EXCLIS-000-APP-

064-10-065-2019 dated 19.06.2019 fn the case of M/s. B. M. Autolink involving post-

. negative list period (April-2015 to March-2017) has decided the matter in favour of
o the Appellant-assessee involving similar issue. Therefore, the demand dropped by
~ the adjudicating authority is correct. |

11. Accordingly, | uphold the impugned order and reject the appeal filed by the
Appellant Department

12.  anfteral arn ook it w8 anfier o Bigerr 35w o0 ¥ Rer s}
12.  The appeal filed by the Appellant is disposed off as above.

g / Attested . /@,’

&&,— (Frr warT R®)/(Shiv Pratap Singh)

Superintendent G (Y Commissioner (Appeals) :
Central GST {Appeals) \

By R.P.A.D. Rajkot
To, Assistant Commissioner, CGST,
Division-1, Bhavnagar
M/7s. Jai Ganesh Auto Cor Corp Pvt. Ltd Opp.:
Akhlol Octroi Naka, Nr. Nari Chowkadi,

Rajkot Highway, Bhavnagar-364 004
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